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‘To THE READER: 

The editor of this journal has had an ex- 
perience of five years in editing the Law De- 
partment of Rhodes’ Journal of Banking. 
During that period the interest taken in that de- 
partment by bankers throughout the country has © 
led to the belief that there was a field for a pub- 
lication especially devoted to banking law, 
The de- 
cisions of the courts in matters relating to 


and incidentally to banking practice. 


banking are numerous and conflicting. New 
questions are continually arising in the con- 
duct of the banking business, which have never 
yet been passed upon in any court. A pub- 
lication which has for its aim the discussion 
of these questions in the light of existing de- 
cisions, as well as the reporting of decided 
cases, with comments upon the condition of 
the law elsewhere, should be a valuable one, 
not only for bankers themselves, but for bank 
attorneys. As such it is submitted on its 


. 


77 = 


merits to a critical but appreciative class of 


readers. 


We would be pleased to receive from any 
of our subscribers who may feel so inclined 
contributions of short articles on methods of 
practical banking. While the principles of 
banking are well understood by those en- 
gaged in the banking business, there is much 
room for discussion as to the methods and 
machinery by which it is conducted. Many 
valuable hints and ideas may be derived from 
the theory and teachings of a single writer of 
large experience especially versed in the 
business, but we believe the best results are 
to be obtained from the accumulated wisdom 
of the many, derived from an every-day ex- 
perience in the actual practice of banking. 
We would very much like to publish in our 
columns short contributions from the pen of 
subscribers on points of interest in bank- 
ing practice, and to give space to divergent 
views on debatable points. 

Attention is directed to the column of 
“Queries and Replies” appearing in the 
JourNAL. These questions have been sent 
us in response to an invitation for queries to 
appear in the initial number, and many of 
_them relate to subjects of general interest. 
This branch of our work will be a special 
feature of the publication, and every effort 
will be made to make it a matter of practical 
value. It is desirable that all inquiries upon 
questions of banking law should be sent in as 
early as possible before the first or the fifteenth 
of the month—the dates of issue—to allow suf- 
ficient time for their proper consideration. 


We are in receipt of an inquiry asking for 
information as to the fees allowed notaries in 
the various states for protesting commercial 
paper. We are having prepared and will 
publish in the next issue an abstract of the 
laws of the states on this point. ‘This is be- 
ing compiled from the original statutory en- 
actments, and will be valuable to preserve for 
reference. 
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The decision in the case of Lindley v. 
First National Bank of Waterloo, reported 
in this number, is an important one for 
bankers to bear in mind. A bank in Iowa 
agreed by telegraph to honor a draft on 
it for $2,000. ‘The draft when pre- 
sented was drawn for the amount “ with ex- 
change on New York,” and the addition of 
this clause was held to justify the refusal of 
the drawee bank to accept or pay. It was 
contended in argument that it was a custom 
among bankers to pay exchange in addition 
to the face of the paper, but as no such cus- 
tom was pleaded or proven, its existence was 
not judicially established, and the question 
of the effect of any such custom, should 
there be one, upon the obligation of the 
drawee bank was not considered by the 
court. 


It is well known that the laws of the vari- 
ous states on many points of banking law are 
diverse and conflicting, and that this condi- 
tion of affairs has been productive of much 
inconvenience, uncertainty and loss to the in- 
terests affected thereby. There is a vast field 
for improvement in this regard, and it would 
seem to be the special province of a journal 
of this character to inaugurate and endeavor 
to carry out, with the co-operation of those 
interested, some system of reform by which 
much of the uncertainty and conflict in the 
existing laws might be swept away. ‘The 
grand object to be accomplished by any 
movement of this kind is uniformity. The 
same rule for New York, for Illinois, for 
Pennsylvania, for California, for every state 
in the Union. Is there any reason, aside 
from state precedent and prejudice, why the 
laws of grace should not be similar every- 
where within our national limits? Or why 
the holder of an unaccepted check can sue 
the bank thereon in Illinois while he cannot 
in New York? Or why a bank that takes 
paper for collection at a distant place should 
be governed by at least three different rules 
of liability in various jurisdictions? Or why 
a party placing his name on the back of a 
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promissory note before delivery to the payee 
should be held liable as joint maker, as 
second indorser, and as guarantor, in differ- 
ent localities? Or why a hundred other 
equally diverse rules governing similar con- 
ditions of fact should exist ? 

The cause of this condition of things is 
apparent. Each state in the Union, in the 
exercise of its sovereign power, has laid down 
the rules that to it seemed proper (or its ju- 
dicial officers have declared the law as to 
them seemed correct) governing these sub- 
jects, but the effect of such an inconsistent 
body of law, upon a people dealing together 
as a single community, is exceedingly unfor- 
tunate. 

A remedy could be afforded by the enact- 
ment by Congress of a national code of com- 
mercial paper, but an obstacle to this way out 
of the difficulty arises from the aversion of 
the states to any encroachment by the na- 
tional government upon their sovereign 
power. Any such course would widen the 
general powers of the government at Wash- 
ington, and, at the same time, take away the 
power to legislate upon and judicially regu- 
late the subject from the individual states. 

Another remedy to be applied would be 
through the action of the various state legis- 
latures in the enactment of uniform laws 
upon the various subjects. Such action 
would be had only after the subjects of re- 
form had been discussed and agitated in the 
different states. The practical way to ac- 
complish such a result would be, as stated by 
Mr. Parsons, in the preface to his admirable 
third edition of “ Morse on Banking.” He 
says (speaking of banking law): 

“There is probably no department of law 
that is growing more rapidly, or in which 
there are a greater number of important 
questions that are the subject of conflict. 
The common law decisions in the various 
states are at war all along the line of banking 
law. In view of this fact, and of the great 
importance of a uniform system of commer- 
cial law in these United States, forming, as 
they practically do, a single business com- 
munity, we respectfully suggest the feas- 
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ibility of calling a convention of delegates 
from each state to subject the points of dif- 
ference to thorough discussion, and recom- 
mend such legislation as will bring the law 
into harmony upon these matters, which have 
no relation to the boundaries of states, but 
are of continental or world-wide interest.” 
These columns will be open to advocate a 
movement of this kind, and we hope to 
arouse an interest that will ultimately lead to 
some definite, practical action being taken in 
the various states, at least upon some of the 
subjects where a uniform rule would be a 
conceded benefit. | We ask the kind consid- 
eration by our readers of these matters, and 
request communications from those interested 
suggesting the subjects in their opinion where- 
in the necessity for reform is most immedi- 
ate, as well as presenting their views upon 
the most practical and efficient method by 
which the reform can be accomplished. 


In a recent decision by the Supreme Court 
of Alabama (East Birmingham Land Co. 7. 
Dennis, January 15, 1889), it has been held 
that a certificate of stock in a private corpo- 
ration is not a negotiable instrument, and 
consequently that the owner who has lost 
such a certificate without fault on his part 
<an maintain his title thereto, even against a 
party who has subsequently purchased the 
certificate in good faith and for value. ‘The 
court further held that it being an established 
principle of law that stock certificates are not 
to be regarded as negotiable paper, it was not 
permissible to prove a custom or usage among 
stockbrokers to the contrary. 

This decision is in accordance with the 
weight of authority in this country, although 
such a rule does not find favor at the stock 
exchanges, where the uniform desire is to 
have certificates of stock declared negotiable 
instruments. 

In England this question of negotiability 
has recently arisen with reference to certifi- 
cates of stock in American railroads. In 
dealings at the Stock Exchange these shares 
were always treated as negotiable, but the 
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English courts have lately held that they are 
not negotiable, and cannot be made so by 
proof of any custom, however extensive. As 
a result, the English investor who purchases 
American railroad shares is largely dependent 
upon the honesty of the seller, and takes no 
better title than his transferrer. ‘To obviate 
the effect of this rule, a scheme has been in. 
augurated by an association of shareholders 
to confer the character of negotiability upun 
such certificates by a series of registrations. 
A full account of the plan proposed is taken 
from Zhe Law Times, and printed else- 
where in the JouRNAL, and, as there stated, 
the subject will probably find its way again 
into the courts. 

A BANK’S LIABILITY FOR THE DE- 

FAULTS OF ITS CORRESPONDENTS. 


From Chicago Legal News, March 30. 

The authorities do not agree as to the lia- 
bility of a bank for the defaults of its corre- 
spondents. In Illinois where a bank receives 
a bill to be transmitted to another place for 
collection, it is required to use due diligence 
in sending it in reasonable time to a compe- 
tent and reliable correspondent, with proper 
instructions. If it does this it has fully dis- 
charged its duty, and if any loss results grow- 
ing out of the negligence of its agent thus 
chosen, in demanding payment or making 
protest, it incurs no liability. A bank receiv- 
ing commercial paper for collection in an- 
other place, in the usual course of business, 
is bound to use ordinary and reasonable care 
in selecting a correspondent competent and 
responsible, but it does not become liable, at 
all events, for any loss that might occur from 
the acts of its agents. .4tna Jns. Co. v. Alton 
City Bank, 25 lll., 243; Drovers’ National 
Bank v. Union Stock Yards, 18 Ill. App., 
gl. 

So in Pennsylvania it is held that a bank in 
which papers have been left for collection, 
receives them for transmission to its agent for 
collection, at the place of the residence of the 
drawee, with the instructions of the depositor, 
and if the correspondent fails who receives 
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the bills for collection, the bank transmitting 
them cannot be held liable to the depositor. 
The Mechanics Bank v. Earp, 4 Rawle, Pa., 
384. 

‘The bank must transmit the bill for collec- 
tion in due season to a competent correspond- 
ent at the domicile of the drawee with the 
necessary instructions; having done this, it 
has discharged its duty. ‘This is the doctrine 
of Massachusetts. Fahens v. The Mercantile 
Bank, 23 Pick., 330; and of Connecticut : 
East Haddom Bank v. Scovil, 12 Conn., 303 ; 
Lawrence v. Stonington Bank, 6 Conn., 521. 
‘This was the view taken by the early decis- 
ions of New York. Zhe Bank of New Or- 
leans v. Smith, 3 Hill, N. Y., 560; Adlen v. 
Merchants Bank of New York, 15 Wend., 
N. Y., 482. But these decisions have been 
overruled by Ad/en v. The Merchants’ Bank, 
22 Wend., N. Y., 215; Smedes v. Utica Bank 
20 Johns., 384; Alontgomery Bank v. City 
Bank, 7 N. Y., 459; Commercial Bank v. 
Union Bank, 11 N. Y., 203; Ayrault v. The 
Pacific Bank,, 47 N. Y., 570. So it is held 
in Missouri that when a bank in that state re- 
ceives a draft for collection, payable in an- 
other state, and uses due diligence in trans- 
mitting it to its correspondent who is suitable 
and competent, with proper instructions, its 
responsibility is at an end, and in case the 
agent fails to remit the proceeds, the bank 
transmitting the draft cannot be held liable 
to the owner of the draft, unless, by some 
after act, it makes itself responsible. Da/ey 
v. The Butchers and Drovers Bank, 56 Mo., 
94- 

The rule in Mississippi is that a bank re- 
ceiving a draft for collection at another place, 
and transmitting the draft to its correspondent 
at the acceptors domicile, is not liable 
for the negligence of the agent, who is 
capable and suitable. Louisville Bank v. 
Vicksburg Bank, 61 Miss., 112; see also to 
the same effect, Ziernan v. Commercial 
Bank, 7 How., Miss., 648; Agricultural 
Bank v. Commerce Bank, 7 Sm. & M., Miss., 
592- 

The same rule is accepted in Kansas, and 
when a party leaves a note with a bank for 
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collection, with the understanding that the 
note is to be transmitted to another place to 
a correspondent, suitable and competent, the 
bank is not liable for the negligence of its 
agent or correspondent. Bank of Lindsburg 
v. Ober, 31 Kan., 599. 

In Iowa the law is settled that if the holder 
of a bill of exchange payable at a distant 
place, puts it into the hands of a bank for 
collection, and it is transmitted in due course of 
business to a suitable agent at the place of 
the drawee’s domicile, the bank’s correspond- 
ent becomes the agent for the owner of the 
bill of exchange and is responsible to him for 
negligence, and not the depository bank. 
Guelick v. The National Bank, 56 lowa, 434. 


So also in Louisiana, if a bank’s corre- 
spondent is negligent, and loss thereby occurs. 
in not collecting a note transmitted, the bank 
cannot be held responsible. Ayde & Good- 
rich v. Planters’ Bank, 17 La., 560. 


The rule in Wisconsin harmonizes with 
those already cited, and holds that when a bill 
payable in another state, is placed with a bank 
for collection, there is an implied authority 
to employ a sub-agent for the collection of 
the bill, and that if the bank exercised reason- 
able care and skill in selecting one, it is not 
afterward liable for his default. Stacy v. 
Dane County Bank, 12 Wis., 629. 


In Tennessee the doctrine is the same, 
and when a bank receives a bill of exchange 
for collection at a distant place, and transmits 
it to a suitable and reputable bank or other 
agent, the law implies that the owner assents 
to such procedure on the part of the bank, 
and the bank is not liable for the default of 
its agent. Bank of Louisville v. First 
National Bank, 8 Baxt., 101. 

When a bank in Maryland takes a bill for 
collection, and it is transmitted to the agent 
at the drawee’s domicile in the regular course 
of business, it is not liable for the default of 
the correspondent. Jackson v. The Unicon 
Bank, 6 Harr. & J., 146. 

So, in Ohio, a bank is not liable for a note 
left for collection, if it uses reasonable care 
in selecting its agent. Gallipolis Bank v- 
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Butler, 41 Ohio St., 519. Same doctrine is 
announced in Zhe Bank of Washington v. 
Triplett & Neal, 1 Pet., U.S., 25; Baldwin 
v. Bank of Louisiana, 1 La. Ann., 13; Dor- 
chester & Milton Bank v. New England 
Bank, 1 Cush., Mass., 177; Bellemire v. 
United States Bank, 4 Whar., Pa., 105 ; Ayers 
v. Farmers and Merchants’ Bank, 79 Mo., 


421. 
CONTRARY DOCTRINE. 

Many courts hold a contrary doctrine to 
that in the preceding decisions. 

In Michigan, when a bank is employed to 
collect a draft, and the money is paid to its 
correspondent, it is responsible for the failure 
or dishonesty of its agent. Simpson v. Wald- 
dy, 30 N. W. Rep., 199; 63 Mich., —. 

In a late case in Montana it was held 
where a bank accepts a draft for collection in 
the usual course of business, and forwards it 
to an agent, who collects it and fails to ac- 
count for the proceeds, that it is liable to 
the owner of the draft. Power v. First Na- 
tional Bank, 6 Mon., 251 ; 12 Pac. Rep., 597. 

The United States supreme court holds 
that the bank in receiving a draft for collec- 
tion is liable for the negligence of its corres- 
pondent, whether the failure of collection 
arises from the default of its own officer, or 
from that of its agent in the other state, in the 
absence of any express or implied contract, 
varying the bank’s liability. Zhe Exchange 
National Bank v. Third National Bank, 112 
U.S., 276. 

This is the English doctrine. Van Wort 
v. Woolly, 3 B. & C., 439; Mackersy v. 
Ramsays, 9 Cl. & Fin., 818. 

A decision of the United States circuit 
court of an Illinois case holds that a bank 
taking a note for collection is responsible for 
the default of its correspondent ; that the sub- 
agent or correspondent owes no duty to the 
owner of the note and is not liable to him. 
Hyde v. First National Bank, 7 Biss., 156. 
This is contrary to the rule adopted by the 
Illinois supreme court. It is in harmony with 
Kent v. Dawson Bank, 13 Biatch, 237 ; Bank 
of Trinidad v. First National Bank, 4 Dill., 
290, and Zadbor v. Perrot, 2 Gall., 565. ‘The 
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New Jersey rule is the same, and holds that 
the correspondent or sub-agent owes no duty 
to the owner of the note, and is not responsi- 
ble to him ; that the receiving bank is liable 
for the default of the correspondent. Z7tus 


v. Mechanics National Bank, 6 Vroom, 588. 


LIABILITY FOR NOTARY’S DEFAULT. 


The rule as to a notary’s negligence is that 
a bank who employs him in the ordinary 
course of business, is not responsible. Of 
course banks must use due diligence and 
care in making the selection. ‘This is in har- 
mony with the weight of authority, though 
there are decisions to the contrary. ‘The fol- 
lowing decisions accord with this doctrine : 
Pennsylvania-—Bel/mire v. Bank of United 
States, 4 Whart., 105 ; Massachusetts— War- 
ren Bank vy. Suffolk Bank, 10 Cush., 582; 
Louisiana—Aaldwin v. Bank, 1 La. Ann, 
13; Maryland—Citisens’ Bank v. Howell's, 
8 Md., 530. ‘This doctrine is held by the U. 
S. supreme court in Britton v. Nicolls, 104 
U.S. 757. 

It is held by some courts that a notary is a 
public officer in whose competence and in- 
tegrity the bank has a right to trust. /yde v. 
Planters Bank, 17 La., 560. But if a notary 
goes beyond his official duty and performs 
‘non-official acts, the employing bank is held 
responsible. Allen v. Merchants Bank, 22 
Wend., 215. 

Others hold that the bank is responsible 
for the default of its notary to whom it has 
entrusted the protest of commercial paper: 
South Carolina— Zhompson v. Bank, 3 Hill, 
S. Car., 77 ; this seems to be the doctrine of 
Ayrault v. Pacific Bank, 47 N. Y., 570. 

The following announce the doctrine that 
the bank sending the note for collection is 
responsible for the negligence of the notary 
or other agent : 1 Daniels on Neg. Inst., 277— 
8-9 ; and New York decisions—Wadker v. 
Bank of New York, 5 Seld., 582; Downer 
v. The Madison County Bank, 6 Hill, 648 ; 
Allen vy. Merchants Bank, 22 Wend., 215; 
The Bank of Utica v. McKinster, 11 Wend., 
473; Bank of Utica v. Smedes, 3 Cow., 
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662; Anderson v. Drake,’ 14 Johns., 114; 
Commercial Bank v. Union Bank, 19 Barb., 
391; Jndig v. Brooklyn Bank, 16 Hun., 
200; and in Ohio— Reeves v. State Bank of 
Ohio, 8 Ohio St., 466. 

But this doctrine has been overruled in 
Ohio, and the rule is this: A bank with whom 
a note has been left for coilection or protest 
is not liable for the default of a reputable 
notary to whorn it has given the note, in not 
presenting it, whereby the indorser was re- 
leased. A notary is a sub-agent of the holder 
of the note and the bank transmitting it is 
not answerable for the negligence of the no- 
tary: Gallipolis Bank v. Butler, 41 Ohio 
St., 519. 

The weight of authority holds that a notary 
is not the agent of the bank transmitting the 
note for collection or protest. He is a public 
officer, whose duty is prescribed by law, and 
when notes are placed in his hands for his 
action thereon according to law he becomes 
agent of the owner of the note. He alone is 
liable for default on his part: Britton v. 
Nicolls, 104 U. S., 757. But this decision 
seems to be overruled by Exchange National 
Bank v. Third National Bank, 112 VU. S., 
276; which holds that when the bank under- 
takes the collection it impliedly agrees to 
answer for any default in the performance of 
its contract. “Whether the paper is to be 
collected in the place where the bank is situ- 
ated, or at a distance, the contract is to use 
proper means to collect the paper, and the 
bank, by employing sub-agents to perform a 
part of what it has contracted to do, becomes 
responsible to its customers.” 


In Illinois two rules obtain: 1. ‘The 
United States Circuit Court holds that the 
receiving bank is responsible for its agent’s 
default. 2. ‘The Illinois Supreme Court 
holds that when a bank has sent a paper for 
collection to a reputable and competent cor- 
respondent, it has used due diligence, and is 
not liable for the failure or default of the 
agent or correspondent. 

D. H. PINnGRey. 

Bloomington, Ill. 
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NEGOTIABILITY OF AMERICAN 
RAILROAD SHARE CERTIFI- 
CATES. 


From Zhe Law Times, March gth. 


An interesting attempt is now being made by 
a company called “The English Association of 
American Bond and Share Holders,” to confer 
the character of negotiability on American rail- 
road share certificates. ‘The course pur- 
sued by the association is to issue to anv 
person who allows his American railroad 
shares to be registered in the name of the 
association, a new certificate which does not 
bear upon it the name of any registered 
owner. On this new certificate is printed : 

“N. B.—This certificate for all purposes 
will be treated as a negotiable instrument 
until the holder for the time being strikes out 
this note and authenticates the alteration by 
affixing his signature.” 

There is another note printed on each new 
certificate which is in effect a receipt by 
the London and Westminster Bank for the 
old certificate against which the new certifi- 
cate is issued. Assuming that the certificates 
issued by the association will be treated as 
negotiable securities on the Stock Exchange, 
and will acquire whatever right they are capa- 
ble of by custom, the question still remains 
whether such a document is capable of ac- 
quiring by custom the character of negotia- 
bility. ‘That American railroad share certifi- 
cates are not negotiable instruments is abund- 
antly clear: Zhe London and County Bank- 
ing Co., Limited v. The London and River 
Bank, Limited, 20 Q. B. Div. 532; The 
Colonial Bank v. Hepworth, 36 Ch. Div. 36; 
Williams v. Colonial Bank, 36 Ch. Div. 659. 

‘The question whether a document is capa- 
ble of acquiring the character of negotiability 
by custom, depends, according to Mr. Justice 
Manisty’s judgment in the first of the above 
named cases, on whether a right of action 
accrues to every successive holder of the 
document. ‘The right of action to which a 
holder of one of the association’s certificates 
would be entitled seems to be only a right to 
the return of the original certificate. It 
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would be impossible that the holder of one 
of the association’s certificates would have any 
substantial right of action—that is, any right 
of action against the railroad company. Such 
a holder would not be in a better position 
against the railroad company than an unreg- 
istered holder of an original certificate. ‘The 
claim of each seems to stand on an equal 
footing. In each there is a registered owner 
who is not the equitable owner, who is not 
registered. Probably at some future time the 
certificates of the association will be con- 
sidered in the court, and it will be interesting 
to see how far the attempt to create negotia- 
ble securities out of securities which are not 
negotiable has been successful. 


THE PROPOSED CANADIAN 
OF BILLS AND NOTES. 


CODE 


[From Zhe Canada Law Journal, March, 
1889. ] 

In the proceedings of the Dominion Par- 
liament we notice with pleasure the introduc- 
tion in the House of Commons, by Sir John 
‘Thompson, Minister of Justice, of Bill No. 
5, “An act relating to Bills of Exchange, 
Checks and Promissory Notes.”—A copy al- 
most verbatim et literatim of the English Act 
45 & 46 Vict., c. 61, entitled, “An act to 
codify the law relating to Bills of Exchange, 
Checks and Promissory Notes.” (1882.) An 
act admitted by general consent to be admir- 
ably drawn, and the best specimen of the 
codification of the law on a most important 
subject which has been yet produced in the 
shape of an Act of Parliament. Sir John 
‘Thompson has wisely made no changes in 
the matter or wording of the English act in 
applying it to Canada except such as are 
obviously necessary, as, for instance, the days 
to be observed as holidays, the substitution 
of the word “Canada” for the “ United 
Kingdom,” and the retention of the Canadian 
rule that when the last day of grace is a non- 
judicial day, the bill or note shall be payable 
on the next fo//owing judicial day, instead of 
the next preceding day, as in England, and in 
the mode of protesting a bill or note when 
the services of a notary cannot be obtained. 
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There are also some forms and a tariff of fees 
which are not in the English act. With 
these slight exceptions the bill is identical, 
clause for clause, with the English act. We 
suppose that although it is not the common 
practice to refer a government bill to a 
special committee, this bill may perhaps be 
referred to the Sessional Committee on Banks 
and Banking, or to one specially selected for 
its consideration, and will, no doubt, be tho- 
roughly examined and tested by gentlemen 
conversant with the subject. The object of 
the bill is, of course, to make the law the 
same in all our provinces, and it is fortu- 
nate that in the revised statutes of Canada, 
vol. 2, the laws in force on the subject in 
the several provinces, except only in Quebec 
under the civil code, are given in full, and 
in vol. 3 that portion of the law which is 
contained in the civil code is given in like 
manner, so that the committee examining 
the bill will have all the statute law in force 
in Canada on the subject before them, and 
can make any correction in the bill which 
may seem to be required by the special cir- 
cumstances of any province. ‘There are ap- 
pended to the bill the tariff of fees before- 
mentioned, and a number of forms, which 
are not appended to the English act, and 
which have been taken chiefly from the sta- 
tutes in force in Quebec, where it is believed 
they have been found useful. ‘These, of 
course, will require consideration. It seems 
to us that Sir John ‘Thompson has given our 
Parliament the opportunity and the material 
for a codification of a most important portion 
of the statute law of the Dominion, and that 
the people of Canada will be deeply in- 
debted to him for so doing. 


Sprepy Decisions.—The constitution of 
California provides that no judge of the 
supreme or superior courts shall receive his 
salary until he make affidavit that no cause 
in his court remains undecided that has been 
submitted for decision for the period of ninety 
days. In South Carolina the judges must 
file their decisions within sixty days after the 


end of the term at which the causes were 
heard. 
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COLLECTION—ACCEPTANCE OF 
CASHIER’S CHECK IN PAYMENT— 
LIABILITY OF COLLECTING BANK 
TO OWNER. 


Supreme Court of Pennsylvanta, January 7, 
1889. 


FirtH NATIONAL BANK v. ASHWORTH. 


A. deposited with defendant bank for collection a check 
drawn by W. upon the P. bank. Defendant bank surren- 
dered the check to the P. bank, and accepted a cashier's 
check for it, The P. bank charged up the check 
against W.'s account, but became insolvent and failed to 
pay its cashier's check. He/d, that defendant bank was 
liable to A. for the amount of the check ; that it had no right, 
unless specially authorized, to accept the cashier’s check in 
lieu of money, and when it surrendered the check and ac- 
cepted the cashier's check its liability to A. was fixed, as 
much so as if it had received the cash. Further //e/d, that 
defendant bank was not entitled to be credited with a par- 
tial payment made by W. to A. on account of the check 
after it had been protested. 


Error to court of common pleas, Allegheny 
county. 

Action by W. W. Ashworth against the 
Fifth National Bank of Pittsburgh, to recover 
the amount of a check deposited with the de- 
fendant for collection. ‘The check was drawn 
by T. J. Watson upon the Penn Bank of 
Pittsburgh. Judgment was rendered for 
plaintiff, and defendant brings error. 

Knox & Reed and John S. Ferguson, for 
plaintiff in error. J. M. Stoner, for defend- 
in error. 


Paxson, J. 


It is safe to say, as a general 
rule, that when a bank receives a check from 
one of its depositors for collection it must 


return him the check or the money. It is 
also equally clear that if the collecting bank 
surrenders the check to the bank upon which 
it is drawn, and accepts a cashier’s check or 
other obligation in lieu thereof, its liability to 
the depositor is fixed, as much so as 
if it had received the cash. It has no right, 
unless specially authorized to do so, to accept 
anything in lieu of money. For the latter 
proposition it is sufficient to refer to Bank 
v. Goodman, 109 Pa. St., 422; 2 Atl. Rep., 
687; Bank v. Bank, 2 Wall., 252; Ward v. 
Smith, 7 Wall., 447; McCulloch v. McKee, 
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16 Pa. St., 289; Bank v. Bank, 11 N. Y., 203? 
Graydon v. Patterson, 13 lowa, 258. 


When payment of the check in questiun 
had been refused by the Penn Bank, and it 
had been duly protested, the Fifth National 
Bank of Pittsburgh, in this case the collecting 
bank and defendant below, could have re- 
lieved itself from liability by returning the 
dishonored check to the plaintiff below, who 
had deposited it, or it might, perhaps, have 
called upon the latter for instructions as to 
any further. proceeding; and, had it received 
and followed such instructions, I am unable 
to see how any liability could have attached 
to it. Neither of these modes was pursued. 
‘The defendant retained the check, and made 
a further attempt to collect it. ‘The plaintiff 
alleges that in doing so the defendant failed 
to use due diligence, and has thereby ren- 
dered itself liable to him for the debt. ‘Ihe 
check in question was passed through the 
clearing-house on May 21, 1884, but was not 
paid, the Penn Bank closing its doors on that 
day. It was opened again on Friday, May 
23, at about 3 o'clock P.M. It remained 
open all the next day (Saturday), but closed 
finally on the following Monday morning. 
All claims presented against it on Saturday 
were paid; the checks that came through the 
clearing-house on Monday were not paid. 
The defendant bank sent this check, with 
others, to the Penn Bank on Saturday, and 
received what has been called a cashier's 
check for the aggregate amount. ‘The check 
in controversy was for $2,622.25, drawn by 
T. J. Watson, and was delivered to the Penn 
Bank when the cashier’s check was taken. It 
was charged up again to Mr. Watson’s ac- 
count in the Penn Bank, and was placed on 
file there, with the usual marks of cancella- 
tion upon it, and is still retained by that bank. 
‘The cashier’s check was sent to the clearing- 
house on Monday, and when it reached the 
Penn Bank the latter had finally closed its 
doors, and shortly thereafter made an assign- 
ment for the benefit of its creditors. We 
need not discuss the question whether the de- 
fendant failed to exercise due diligence in not 
sending the dishonored check through the 





THE BANKING 
clearing-house on Saturday. ‘That it could 

have been done, and was done by some other 

parties, distinctly appears by the evidence, 

and is not disputed. We think the defendant 

bank fixed its liabilities by surrendering the 

check to the Penn Bank, and accepting the 

cashier's or teller’s check of that bank. As 

between the defendant and its depositor, this 

amounted to payment. ‘The plaintiff has 
neither his check nor his money. Watson’s 

account with the Penn Bank was good when 

the check was charged up to him. I am un- 

able to see, therefore, that the plaintiff has 

any remedy against either Watson or the Penn 

Bank. 

It was alleged, however, that in any event 
the defendant should have credit for. the sum 
of $1,025, which it is said Watson paid the 
plaintiff on account of this check after the 
same had been protested. ‘There is no as- 
signment of error which specifically covers 
this point, nor was the court below asked to 
so instruct the jury by any. point or written 
request appearing in this record. It is true 
the second assignment of error is perhaps 
broad enough to cover it. ‘The fact remains, 
nevertheless, that there was no request for the 
specific instruction referred to. Nor are we 
able to see how it would have benefited the 
defendant had it been asked for. The equi- 
ties, if any existed, between the plaintiff and 
Watson could not have been settled by their 
banks. ‘The collecting bank could have de- 
manded no less than the face of the check, 
cand the Penn Bank was bound to honor the 
‘check for its full amount, if in funds. It may 
be Mr. Watson may have a claim against the 
plaintiff in case the check is paid, but that 
‘does not concern the defendant bank. Judg- 
ment affirmed. 


Nore.—Although the rule above announced is well estab- 
‘lished, that a collecting bank, unless specially authorized, has 
no right to accept anything but money in payment of an 
item held for collection, and must stand the loss, should any 
result, it would seem that authority might also be conferred 
by usage. Thus, where E. had for two years frequently 
sent paper to A. for collection, and nearly always received 
in return, not money, but drafts, drawn by the merchant 
from whom the collections were made, E. was held to be 
prevented, by this long course of dealing, from recovering 
from A. on account of a draft that was dishonored. Zs/y v. 
Bank of Americus, N. Y. Supreme Court, General Term. 
Reported in NV. ¥. Daily Register, Jan. 7, 1885. 
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DRAFT—PROMISE TO ACCEP'T—IF 
DRAFT MADE PAYABLE “ WITH EX- 
CHANGE ON NEW YORK,” IT DOES 
NOT FALL WITHIN TERMS OF AC- 
CEPTANCE. 


Supreme Court of Iowa. January 23, 1889. 


LinDLEY v. First NaTionaAL BANK OF 


WATERLOO. 


The defendant bank, located in Iowa, telegraphed to plain- 
tiff in California that it would pay a draft upon it drawn by 
B. for $2,000. The draft when presented was for $2,000, 
“ with exchange on New York” He/d, that the promise to 
accept did not cover the draft as drawn. 


Further //edd, that in an action upon a written promise, 
where a custom is relied on to change the terms of the writ- 
ing, such custom must be pieaded. 

Appeal from district court, Black Hawk 
county; C. F. Coucn, Judge. 

Action on an alleged acceptance. ‘The 
district court sustained a motion to strike out 
certain allegations in the petition. Defend- 
ant then filed a demurrer to the petition, 
which was also sustained. Plaintiff appealed. 

F. C. Platt, for appellant. Boies, Husted 
& Boies, for appellee. 


Reep, C. J. On the 17th of November, 
1887, George Barro sent a dispatch from 
Los Angeles, Cal., to defendant, directing it 
to transmit $2,000 by telegraph to plaintiff at 
Los Angeles, and charge the amount to his 
account, he having at the time a deposit of a 
larger amount with defendant. On the next 
day defendant’s cashier telegraphed to plain- 
tiff that the bank would pay Barro’s draft 
on it for $2,000. On the receipt of that dis- 
patch at Los Angeles, Barro drew his draft. 
and delivered it to plaintiff in payment of an 
indebtedness he was owing him. The fol- 
lowing is a copy of the draft : 


“$2,000. Los ANGELES, CAL., Nov. 18, 1887. 
At sight pay to order of Hervey Lindley, 
of Los Angeles, California, two thousand 
dollars, with exchange on New York, for 
value received, and charge to account of 
“ GEORGE BARRO.” 
“ 70 First National Bank, Waterloo, Towa.” 


The draft was subsequently presented, but 
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defendant refused to accept or pay it. On 
the same day on which he sent the dispatch, 
the cashier also wrote to plaintiff that the 
bank would pay Barro’s draft of $2,000, but 
the letter was not received by plaintiff until 
after he had taken the draft. On the 28th of 
November, which was after the draft had been 
presented and refused, he also wrote to plain- 
tiff that the bank had been enjoined from 
paying, and that but for such injunction it 
would have paid it when presented. ‘The 
foregoing facts are alleged in the petition, 
and further it is alleged that the exchange 
provided for in the draft would have amounted 
to two dollars. ‘The petition is in three 
counts. The first and second counts are 
drawn on the theory that the telegram and 
letter of the 18th of November amounted to 
an acceptance. ‘The third count states a 
cause of action on the breach of the contract 
to accept. 

The ground of the demurrer is that the 
draft drawn is materially different from that 
which defendant agreed to pay, requiring the 
payment of a greater sum of money. Counsel 
for appellee concede that, if the draft had 
called for the payment of but $2,000, the tele- 
gram, which was received by plaintiff be- 
fore he took the draft, would have amounted 
to an acceptance ; but their position is that, 
as the draft drawn required the payment of a 
greater sum, the promise of the bank to pay 
cannot be regarded as an acceptance of it, 
and its refusal to pay the amount demanded 
was not a breach of its contract. The con- 
tention of counsel for appellant was that the 
promise to pay was in effect a general accept- 
ance, and defendant was therefore bound to 
pay according to the tenor of the draft, and 
that the request to pay exchange related 
merely to its tenor. ‘That the acceptor is by 
a general acceptance bound to pay the bill 
according to its terms, is certainly true. 
Edw. Bills, c. 9, § 1. But the term “tenor 
of the bill,” as used in the books and cases, 
relates merely to the time and manner of pay- 
ment. Under a general acceptance the ac- 
ceptor is bound to pay at the maturity of the 
bill, as fixed by its terms, and inthe manner 
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designated. He is also bound to pay the 
amount named in the bill, and if it demands 
the payment of exchange, he is liable for the 
amount thereof. In such case, the accept- 
ance being general, the terms of the con- 
tract are to be gathered from the language of 
the bill. But when he offers, in advance of 
the drawing of a bill, to accept or pay it, his 
undertaking is to be determined from the 
language of his offer. If a bill is drawn cor- 
responding in terms with his offer, and is 
received by another in reliance on the offer, 
he will be liable from that time as an acceptor. 
But the bill drawn must correspond in terms 
with his offer, or no such result will follow. 
His liability, if any, is created by his con- 
tract, and it is impossible that he should be 
bound by conditions or stipulations to which 
he never gave his consent. Judged by this 
rule, it is manifest that defendant is not lia- 
ble. Its offer was to pay a specified sum on 
the draft of Barro. ‘The offer implied, of 
course, that the payment was to be made at 
Waterloo, that being its place of business. 
But the draft required either that the money 
should be paid in New York, or that an ad- 
ditional amount should be paid to cover the 
exchange. In effect it was a draft for $2,002, 
while defendant’s promise was to pay one for 
$2,000. If the draft had been for $2,500, or 
any larger sum, it would hardly be contended 
that defendant was bound to pay it; yet the 
principle would not be different. Our atten- 
tion has not been called to any case involv- 
ing the same state of facts. But the princi- 
ple that one who promises in advance to 
accept or pay a bill of exchange is bound upon 

such promise only when the bill in its terms 
conforms to the terms of his offer, is well 
settled, and is founded in sound reason. 

Brinkman v. Hunter, 73 Mo., 172; Bank v. 

McFarlan, 5 Hill, 432; Gates v. Parker, 43 

Me., 544; Murdock v. Mills, 11 Metc.,5. ‘The 

letter of the 28th of November was not an ac- 
ceptance or promise to pay the draft, but was: 
explanatory merely of the refusal. 

It was urged in argument that it is a cus- 
tom of bankers, in paying drafts drawn un- 
der like circumstances, to pay exchange im 


ad 
the 


pr 


cit 
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addition to the face of the paper, and hence 
that defendant’s promise was impliedly a 
promise to pay with exchange. It is suffi- 
cient to say, with reference to that claim, 
that the custom is not pleaded. ‘The action 
is upon the promise as written, and its lan- 
guage isunambiguous. ‘The words made use of 
import a promise to pay $2,000. Without 
some averment that the words made use of 
have a meaning different from their ordinary 
signification, it cannot be assumed that the 
undertaking was broader than it expressed. 
We have no occasion to inquire whether the 
custom, if pleaded, could be shown for the 
purpose of modifying or explaining the un- 
dertaking. As we reach the conclusion that 
upon the facts alleged defendant is not liable, 
it is not necessary to consider the question 
as to the ruling of the district court in strik- 
ing out portions of the petition. ‘The error, 
if one was committed, in no manner affects 
the result. Affirmed. 


PROMISSORY NO'TE—NEGOTIABILI- 
TY DESTROYED BY ALTERNATIVE 
CONTRAC'T-—-JUDICIAL NOTICE OF 
LAW OF ANOTHER STATE. 

Supreme Court of Wisconsin, 

1889. 


January 29, 


CONTINENTAL NATIONAL BANK Vv. WELLS, é/ a/. 


1. A note binding the maker to pay a specified sum of money 
at a time certain, is rendered non-negotiable by an alterna- 
tive contract therein that the payee may sell the collateral 
securities mentioned therein, and, if these decline in value, 
he may sell the same before the money for which the note 
was given would otherwise become due, in which case the 
proceeds of sale, less the expenses thereof, shal! be ap- 
plied in payment or part payment of the debt, and, if a 
deficiency remain, the amount thereof shall become due 
forthwith. 


. In an action against the indorsers of a promissory note, 
made and payabie in another State, the court will not, on 
demurrer, take judicial notice of a law of that state relat- 
ing to the liability of indorsers which is not pleaded. 


Appeal from circuit court, Milwaukee 
county. 

These are separate appeals by the defend- 
ants, Daniel Wells, Jr., and Peter McGeoch, 
from orders striking out the separate demur- 
rer of each to the complaint as frivolous. 
Both appeals present precisely the same ques- 


tions. The causes of action stated in the com- 
plaint are balances alleged to be due the 
plaintiff on four instruments in writing for the 
payment of money, to each of which all of the 
defendants are parties. The complaint con- 
tains a separate count on each. ‘The first 
count is upon the following instrument : 
“$150,000. CHICAGO, ILL, May 10, 1883. 
Ninety days after date we promise to pay the 
Continental National Bank, of Chicago, or 
order, one hundred and fifty thousand dollars, 
at the banking-house of said bank, value re- 
ceived, with interest at the rate of 8 per cent. 
per annum after maturity, having deposited 
with said bank, as collateral security, ware- 
house receipts for provisions, which said 
security, or any part thereof, we hereby give to 
said bank, or its president or cashier, author- 
ity to sell, on the maturity of this note, or at 
any time thereafter, or before, in the event of 
said security depreciating in value, at public 
or private sale, at their discretion, without 
advertising the same or giving us any notice, 
and to apply so much of the proceeds thereof 
to the payment of this note as may be neces- 
sary to pay the same with all interest due 
thereon, and also to the payment of all ex- 
penses attending the sale of said collateral 
security ; and, in case the proceeds of the sale 
of said collateral security shall not cover the 
principal, interest, and expenses, we promise 
to pay the deficiency forthwith after such sale, 
with interest at 8 per cent. per annum; and 
it is hereby agreed and understood that, if 
recourse is had to said collaterals, any excess 
of collaterals upon this note shall be appli- 
cable to any other note or claim held by said 
bank against us, and in case of any exchange 
of, or addition to, the collaterals above 
named, the provisions of this note shall ex- 
tend to such new or additional collaterals.” 
This instrument is signed by McGeoch, Ever- 
ingham & Co., as makers, and indorsed by the 
defendant, Daniel Wells, Jr. All of the de- 
fendants, except Wells, were members of the 
above firm. ‘The second count is upon an 
instrument of the same date, and in the same 
form, for $100,000, signed by the defendant, 
J. H. Peacock, as maker, and indorsed by the 
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defendants, Daniel Wells, Jr., and McGeoch, 
Everingham & Co. ‘The third count is upon 
an instrument for $150,000, dated June 1, 
1883, payable in 60 daysafterdate. Otherwise 
it isin the same form as in the first and 
second counts. ‘This last instrument issigned 
by the defendant, Peter McGeoch, as maker, 
and indorsed by the defendants, Daniel Wells, 
Jr., and McGeoch, Everingham & Co. ‘The 
fourth count is upon an instrument for the 
payment of $100,000, and is of the date and 
in the form of that contained in the third 
count. It is signed by the defendant, Daniel 
Wells, Jr., as maker, and indorsed by McGeoch, 
Everingham & Co. ‘The complaint alleges 
that all these instruments were made for the 
purpose of procuring credit thereon, and 
were indorsed as above before the same were 
discounted by the plaintiff. Judgment is de- 
manded for about $26,000 and interest. Fach 
of the defendants, Wells and McGeoch, de- 
murred separately to each count in the com- 
plaint, on the ground that it fails to state a 
cause of action, and to the whole complaint, 
because several causes of action are improp- 
erly united. ‘The court, on motion of the 
plaintiff, struck out both demurrers as frivo- 
lous, with leave to the respective defendants 
to interpose answers. ‘Ihe appeals are from 
the orders striking out the demurrers. 
Wells, Bringham & Upham, for appellants. 
Van Dyke & Van Dyke, for respondent. 
Lyon, J., (after stating the facts as above). 
Under the rule which has prevailed in this 
court since the decision of the case of Diggle 
v. Boulden, 48 Wis., 477; 4 N. W. Rep. 678, if 
the demurrers to the complaint were not 
well taken, the orders striking them out must 
be affirmed. It will be observed that the 
complaint contains no averments of demand 
and notice to charge the indorsers of the 
several instruments in suit as such, but that 
the indorsers of such instruments are charged 
as primarily liable for the payment thereof. 
If the instruments are negotiable promissory 
notes, the omission of such averments ren- 
ders the complaint demurrable as to the in- 
dorsers, for without such demand and notice 
they are not liable on the instruments. If the 
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they were made before they were. negotiated, 
the indorsers are liable as original promisors, 
and no such demand and notice were neces- 
sary to charge them as such. Houghton v. 
Ely, 26 Wis., 181; Gorman v. Ketchum, 33 
Wis., 427; Parry v. Spikes, 49 Wis., 3843 5 
N. W. Rep., 794. 
It was said in the argument by counsel for 
the plaintiff that under the laws of the state 
of Illinois, where these instruments were made, 
and dated, and where they are payable, the 
indorsers are mere guarantors, whether the 
instruments are negotiable or not, and are 
liable thereon without any proceedings to 
charge them as indorsers. The proposition, if 
correct, is not available here, because the laws 
of Illinois on that behalf are not pleaded, and 
on demurrer we cannot know judicially what 
they are. Could we indulge in any presump- 
tion on the subject, it would be that the law- 
merchant prevails in that state, and certainly, 
under the law-merchant, demand and notice 
is necessary to charge the indorser of nego- 
tiable paper. Hence the controlling question 
for determination is, are the instruments in 
suit negotiable? ‘That is to say, are they 
promissory notes with the law merchant? 
Each of these instruments contains two con- 
tracts in the alternative. One is a contract 
by the defendant signing the instrument to 
pay the plaintiff or order a specified sum of 
money, at a time specified therein. Were this 
all there is of the instrument the same would 
be negotiable. See Morgan v. Edwards, 53 
Wis., 599; 11 N. W. Rep., 21, for an author- 
itative definition of a promissory note. The 
alternative contract is that the plaintiff might 
sell the collateral securities mentioned therein, 
and, if these declined in value, it might sell 
the same before the money for which the in 
struments were given would otherwise become 
due ; in which case the proceeds of sale, less 
the expenses thereof, should be applied in 
payment or part payment of the debts, and, 
if a deficiency remained, the amount thereof 
sliould become due forthwith. Had the col- 
lateral declined in value the next day after the 
plaintiff discounted any of the instruments 


instruments are not negotiable, inasmuch as 


in 
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in suit, we cannot doubt the plaintiff was au- 
thorized to sell them at once, and could have 
maintained an action upon the instruments 
immediately thereafter for any deficiency re- 
maining unpaid upon the instrument. 
Counsel for appellee submitted an ingenious 
argument to the effect that, although in the 
contingency mentioned the plaintiff was au- 
thorized to sell the collaterals before the 
money for which the instruments in suit were 
given was due, yet it was not authorized to 
apply the net proceeds of such sale in pay- 
ment thereof until the money became due by 
the other terms of the instruments, and hence 
such instruments contained no agreement to 
pay any portion of the debt until the same 
thus became due. We cannot accept the 
argument as sound. ‘The plain, unambigu- 
ous language of the contract is that, in such 
case, the contract of the defendants was “ to 
pay the deficiency forthwith after such sale.” 
So, had the collateral been sold the next day 
after the instruments were executed, and a 
deficiency remained after applying the pro- 
ceeds of such sale, by the terms of the con- 
tract the deficiency became due and payable 
at once. ‘There seems no room here for any 
different construction of the language em- 
ployed. ‘Thus we find that such alternative 
contract introduces two elements of uncer- 
tainty in the instruments—to-wit, in the sum 
payable in case any sum becomes due before 
the time first specified in the instrument, and 
in the time when the same shall so become 
due. ‘lhese elements of uncertainty thus in- 
troduced into the instruments, particularly the 
one first mentioned, destroy their negotiabil- 
ity. Morgan v. Edwards, 53 Wis., 599; 11 
N. W. Rep., 21; Bank v. Laren 60 Wis., 206; 
19 N. W. Rep., 67; Cushman v. Haynes, 20 
Pick., 132; 2 Amer. & Eng. Cyclop. Law, 
329. itis further argued that, inasmuch as 
the instruments do not draw interest from 
date, presumably the interest thereon to the 
time they became due was retained by plain- 
tiff when it discounted them, and, because 
the contract provides for the payment of 
interest on any deficiency, the above construc- 
tion thereof might require the defendants to 
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pay double interest on the same debt; and it 
is claimed that a construction must be erro- 
neous which leads to such a result. It is a 
sufficient answer to this position that no 
method is given for computing the amount of 
such deficiency, and a correct computation 
thereof would exclude double interest. 


It is probable that, had no authority been 
given to sell the collaterals before the debt 
became due,there would still remain an element 
of uncertainty in the instruments fatal to their 
negotiability. ‘Ihe authorities just cited seem 
to support this view. ‘Thus in the work last 
cited it is said that a promise to pay a fixed 
sum, subject to deduction from some cause 
stated in writing, is uncertain, and therefore 
not negotiable. In Cushman v. Haynes it was. 
held (SHaw, C. J., delivering the opinion) 
that an acceptance by a consignee of goods 
for $1,000, “or what might be due after de- 
ducting all advances and expenses,” is not 
negotiable, and such is the doctrine of this. 
court as laid down in Morgan v. Edwards 
and Bank v. Larsen, supra. It must be held 
thatnone of the instruments in suit are nego- 
tiable, and hence the action is well brought 
thereon against the indorsers as original prom- 
isors. It necessarily follows that the objec- 
tion that causes of action are improperly 
joined is not well taken. Indeed, that ground 
of demurrer is rested upon an hypothesis that 
the complaint states no cause of action against 
the indorsers. ‘The hypothesis being negative, 
the objection fails. Both orders appealed 
from are affirmed. 


NxGOTIABILITY—WuatT IT Is.—The term ‘‘ne- 
gotiable,” in its enlarged signification, applies to 
any written security which may be transferred by 
indorsement or delivery, so as to vest in the in- 
dorsee the legal title so as to enable him to main- 


tain a suit thereon in his own name. Odell v. 
Gray, 15 Mo., 337. But in its proper commercial 
sense, as applied to commercial paper, the word 
**negotiable”” means not only that the instrument 
may be assigned and that the assignee may sue 
thereon in his own name, but that it is assignable 
free from equities ; and that out of the assign- 
ments or transfers of the paper shall grow an or- 
derly commercial relation and liability between 
the holder and all persons whose names are on 
the paper. It is in this sense that commercial 
paper is said to be ‘‘negotiable” or ‘‘ non-negoti- 
able.” 
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INSOLVENT BANK—COLLECTION OF 
ACCOUNTS — SET-OFF OF CHECK 
OF FAILED BANK HELD BY DEBT- 
OR BANK FOR COLLECTION. 


Supreme Court of Pennsylvania, January 7, 
1889. 


FarMERS’ Deposir NATIONAL BANK v. PENN 
BANK. 


In an action by the assignee of an insolvent bank to recover 
a balance of account due from another bank, the debtor 
bank may be allowed as a set-off a check drawn by the 
insolvent bank which came to the hands of the defendant 
prior to the assignment, and to which no defense was set up, 
although the defendant merely holds the check for collec- 
tion, and is not the owner thereof. 

Error to court of common pleas, Allegheny 


county. 

D. T. Watson, Geo. W. Guthrie, Knox & 
Reed, and Kennedy & Doty, for plaintiff in 
error. 


Paxson, J. It is not denied that at the 
time of the failure of the Penn Bank, and its 


assignment to Henry Warner for the benefit 
of creditors, the Farmers’ Deposit Bank (de- 
fendant below) was the lawful holder of the 
check of the said Penn Bank for $88,000, and 
that it was such holder at the time of the 


trial below. In a suit brought by the as- 
signee of the Penn Bank against the said 
Farmers’ Deposit Bank, to recover a balance 
of $23,218.59, admittedly due the Penn Bank 
at the time of its failure, the Farmers’ De- 
posit Bank attempted to use the check of 
$88,000 as a set-off. The court below in- 
structed the jury that the latter bank could 
not so use it. This is the one error of the 
case, and it runs all through it. ‘The theory 
of this ruling was that the check belonged to 
the Germania Savings Bank, and a large 
amount of time was wasted in trying this un- 
important fact. Of what possible concern 
was it to the Penn Bank whether the defend- 
ant held it for collection or for value? It 
had no defense to the check in the hands of 
either bank. If there had been a defense as 
to the Germania, then the Penn Bank might 
have called upon the defendant to show that 
it had paid value. But as the case stood— 
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with no defense as to either bank—it had no 
standing to inquire into the relations between 
the defendant and the Germania any more 
than if the check had been presented at its 
counter, and payment demanded, before its 
insolvency. If we concede that the defend- 
ant was a mere collecting bank so far as this 
check was concerned, it does not alter the 
case. As such its title was sufficient to main- 
tain a suit in its own name. ‘This is settled 
law. Brown v. Clark, 14 Pa.St., 469; Ward 
v. Zyler, 52 Pa. St., 393. If it could main- 
tain a suit on this check in its own name it 
is difficult to see any good reason why it 
could not set the check off in a suit against 
it by the assignee of the Penn Bank. ‘The 
rights of the assignee rise no higher than 
those of his assignor. Neither the Penn Bank 
nor its assignee has any concern with the 
question of the ownership of the check, un- 
less a defense be shown as against the Ger- 
mania, or that the defendant became the 
holder after the assignment. As no defense 
was set up against the check in the hands of 
any one, and as it is an undisputed fact that 
the defendant became the lawful holder there- 
of several days before the assignment, we are 
all of opinion that the set-off should have 
been allowed. All of the assignments of 
error are sustained. Judgment reversed, and 
a ventre facias de novo awarded. 


ACCOMMODATION INDORSEMENT 
BY THIRD PARTY AFTER SIGNA- 
TURE OF PAYEE—CHARACTER OF 
LIABILITY ASSUMED. IN VER- 
MONT, HELD TO BE A JOINT 
MAKER. 


Supreme Court of Vermont, Windham, 
February 1, 1889. 


NATIONAL BANK. v. DoRSET MARBLE Co., 
et. al. 


In Vermont, where a party indorses his name in blank upon 
a note under the indors¢ment of the payee, for accom- 
modation, he is prima facie regarded as a maker of the 
rote, 


Exceptions from Windham county court, 
Powers, Judge. 
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Assumpsit. Plea, the general issue. ‘The 
defendants were sued as the joint makers of 
three promissory notes. ‘The notes were ex- 
ecuted by the Dorset Marble Company, and 
made payable to the order of J. H. Goulding, 
treasurer. On the back of each note was 
written in blank the name of J. H. Gould- 
ing, treasurer, and underneath his name were 
written, also in blank, the names of the de- 
fendants, Hawley, Hollister, and Gleason. 
Judgment for plaintiff, and exceptions by de- 
fendants. 


L. M. Reed, for plaintiff. 7. G. Swining- 
Zon, for defendants. 


Rowe Lt, J. ‘The court below found, from 
testimony not objected to, that the defend- 
ants, Hawley, Hollister, and Gleason indorsed 
the notes before they were used in any man- 
ner, for the sole purpose of giving additional 
security to them, and so procuring them to 
be discounted by the plaintiff; understand- 
ing among themselves, and with the maker, 
that the latter was the principal debtor, as 
the fact was, and that they were accommo- 
dation indorsers, with the right to demand 
and notice that indorsers are entitled to, but 
that the plaintiff had no notice that they 
claimed to stand as indorsers, and not as 
original promisors. ‘The plaintiff claims that 
this finding makes them original promisors, 
and is conclusive of the case. But, without 
determining whether this is so or not, we 
put the case on the ground that the defend- 
ants take, and treat it as standing solely on 
what is disclosed by an inspection of the 
notes themselves in respect of the nature of 
the obligation that the law presumes that the 
defendants intended to assume when they in- 
dorsed the notes. ‘Taking this ground, the 
defendants claim that as their names are in- 
dorsed under that of the payee, and not over 
it, making them what are called “regular” 
instead of “irregular” indorsers, the law con- 
clusively presumes that the obligation they 
intended to assume is that of second indors- 
ers, and that parol evidence is no more ad- 
missible to vary a contract implied by law 
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than to vary a written contract. ‘There is 
great diversity of holding in this country as 
to the nature of the obligation the law pre- 
sumes a third party to have intended to as- 
sume when he indorses in blank commercial 
paper. But it is not necessary to examine 
the law of other jurisdictions much, for it is 
well settled in this state, by a long line of 
decisions ; and, although some of them may 
be obnoxious to criticism as anomalous and 
illogical, yet they have been so long acted 
upon by our citizens that they cannot now be 
disturbed without danger of injustice, and, 
besides, it is often of more consequence that 
the law should be stable than t should be 
logical. 


The cases on this subject, for present pur- 
poses, may conveniently be divided into 
two classes—namely, those of regular, and 
those of irregular, indorsements. In the case 
of irregular indorsements—that is, indorse- 
ments in blank by third persons above the 
name of the payee, or when the payee does 
not indorse at all—there is very little diver- 
sity of holding. By such indorsements, it is 
pretty generally held, nothing else appearing, 
that the party intended to assume an abso- 
lute undertaking, and usually that of maker, 
but that this presumption may be rebutted 
by showing a contract for a different under- 
taking. But in the case of regular indorse- 
ments—that is, indorsements in blank of 
third persons under the name of the payee— 
a different rule pretty generally prevails, and 
such indorsements are held to impose only 
the obligation of second indorsers; and parol 
evidence is not received to vary that obliga- 
gation, because it is said that there is no am- 
biguity arising from a regular indorsement 
in respect of the nature of the obligation in- 
tended to be assumed, as there is from an 
irregular indorsement, for on the face of the 
paper a regular indorser is liable as second 
indorser, and that it is no more competent to 
vary the legal effect of a written instrument 
by parol evidence than it is to vary its ex- 
press terms. But in this state no distinction 
has ever been made in this behalf between 
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regular and irregular indorsements, but they 
have alike been held prima facie to impose 
the obligation of maker. In most, if not all, 
of the cases before Sylvester v. Downer, 20 
Vt., 355, the indorsements were irregular ; 
which brings the cases in line with a great 
majority of the cases in other jurisdictions. 
But in Sylvester v. Downer the defendant's 
indorsement was regular—that is, his name 
was written in blank under the names of the 
payees. ‘This seems to be so from the case ; 
but we have a copy of the note before us, 
which shows it to be so. Downer was sued 
as sole maker of the note; and although it is 
true that the evidence tended to show, and 
the jury found, that he intended to assume 
an unconditional obligation to pay the note 
according to its tenor, yet the court adverted 
to that fact only as putting to rest all pre- 
tense that it was not understood that he as- 
sumed the obligation his signature imported, 
and said: “On being produced, the note 
shows the name of the defendant indorsed up- 
on it, and also the names of the payees. ‘This, 
according to the decisions of this court, re- 
peatedly made, imposes upon the defendant 
the obligation of maker, with this difference : 
that his undertaking being in blank, as be- 
tween him and the parties to it, it is suscep- 
tible of being controlled by oral evidence of 
the real obligation intended to be assumed at 
the time of signing.” In Pitkin v. Flanagan, 
23 Vt., 160, the payee’s name was indorsed 
first in position in the bill of exchange, then 
the defendants’, and then the plaintiff’s—all 
in blank. ‘The plaintiff had the bill to pay, 
and sought to recover the whole of it of the 
defendants, on the ground that as their 
names stood before his on the bill they were 
liable as prior indorsers. But the court held 
that the position of their names made no dif- 
ference, and let in parol evidence of the 
circumstances. 

‘The result is that the defendants are held 
as makers, and the judgment is affirmed. 

Royce, C. J., and Veazey, J., did not sit. 


Nore. The rule announced above is contrary to what has 
been generally held elsewhere. In Missouri a party who 
indorsed a bill of exchange after the payee, for the accom- 
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COLLECTION OF CHECK. — FAIL- 
URE OF INTERMEDIATE ‘TRANS- 
MITTING BANK. —ACCOUNTABIL- 
ITY OF COLLECTING BANK FOR 
PROCEEDS. 


Supreme Judicial Court of Massachusetts, 
Suffolk,.February 28, 1889. 


MANUFACTURERS NATIONAL BANK v. ContTI- 
NENTAL BANK, ¢éf ai. 


The F. bank became the agent of the plaintiff bank to make 
collection of commercial paper, under an arrangement by 
which no debt was created from the F. bank to plaintiff 
until the paper was paid. The F. bank had the right to 
mingle the proceeds of such collections with its own funds, 
and make plaintiff simply a debtor for a corresponding 
amount of money. The F. bank received from plaintiff 
for collection a check bearing an indorsement that it was. 
“for collection” for plaintiff. This check it transmitted 
to defendant bank, but before collection by defendant the 
F. bank failed. //edd, that defendant was liable to plaintiff 
for the proceeds of the check; that upon its failure the 
right of the F. bank to mingle the proceeds with its own 
funds terminated, and the right to the proceeds did not 
pass to the F. bank, but to plaintiff. 


Exceptions from superior court, Suffolk Coun- 
ty; BarKER, Judge. 

Action by Manufacturers’ National Bank 
of Boston against the Continental Bank of 
St. Louis and trustee, to recover the amount 
of a check sent by the plaintiff to the Fidelity 
National Bank of Cincinnati for collection, 
and by the latter bank sent to the Continental 
Bank for the same purpose. Judgment was 
given for defendants, and the plaintiff alleged 
exceptions. 

J. D. Ball, for plaintiff. 7. R. Bullard, 
for defendants. 


Know ton, J. In the transaction upon 
which the plaintiffs claim is founded the 
plaintiff and the Fidelity National Bank stood 
in the relation to each other of principal and 
agent. ‘The business in which they were en- 


modation of the drawers, was held liable as indorser, and 
not as joint maker. Rickey v. Dameron, 48 Mo., 61. 
In /ndiana the rule is laid down that “ where a promissory 
note is indorsed by the payee, whose name is followed on the 
back of the note by other names in blank, parol evidence 
will not be permitted to vary the legal effect of the indorse- 
ments thus appearing on the note.” Roderts v. Masters, 40, 
Ind., 461. In Massachusetts it has been held that a party by 
placing his name upon the back of a draft under that of the 
payee, makes himself an indorser, with all the incidents 
and liabilities of that relation, and that he cannot limit his 
liability as such by parol evidence. Prescott Bank v. 
Caverly, 7 Gray, 217. 
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gaged was the collection of checks and drafts 
which belonged to the plaintiff or to the 
plaintiff's customers. ‘Their contract con- 
tained in their letters shows, first, an offer to 
the plaintiff by the Fidelity National Bank of 
its “services for making collections in the 
west,” and then a proposition to credit sight 
items at par, subject to payment, and to make 
collections, remitting weekly in New York ex- 
change without charge. ‘This proposition was 
accepted by the plaintiff, and the Fidelity 
National Bank thereby became the plaintiff's 
agent to collect for it commercial paper. 
Under this arrangement the credit given for 
a check was merely provisional until the 
check was paid. It did not create a debt 
from the Fidelity National Bank to the plain- 
tiff, and it did not change the ownership of 
the check. Leziv. Bank,5 Dill., 104; Ba/- 
bach v. Frelinghuysen, 15 Fed. Rep., 675. 

In that respect their relations to each other 
were very different from those between a 
banker and a depositor when checks are re- 
ceived on deposit as cash, and an absolute 
White 


right to draw against them is given. 
v. Bank, 102 U.S., 658; Scott v. Bank, 23 
N. Y., 289; Dickerson v. Wason, 47 N. Y., 
439; Bank v. Lioyd, 90 N. Y., 630; Ayres v. 
Bank, 79 Mo., 421. 

Their dealings under the contract were in 


conformity to this construction of it. It was 
a custom of the Fidelity National Bank to 
charge back to the plaintiff, and to return to 
it by mail checks and drafts which were not 
paid. The indorsement of the check which 
the defendant collected was, “ For collection 
for Manufacturers’ National Bank of Boston, 
Mass.” ‘lhis indorsement would give notice 
of the plaintiff's title to all parties into whose 
hands the check might come. Sweeney v. 
Easter, 1 Wall., 173; Blaine v. Bourne, 11 
R. L, 119; Bank v. Bank, 22 Md., 148; 
Bank v. Hanson, 33 Minn., 40, 21 N. W. 
Rep., 849. 

In one particular the contract in question 
differed from an ordinary contract for the 
collection of a principal’s money by an agent. 
Upon the collection of a draft or check, the 
Fidelity National Bank was not required to 
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keep the proceeds by itself, as the plaintiff's 
property, but might mingle it with its own 
money, and make itself the plaintiff's debtor 
for the amount received. As soon as the 
proceeds became a part of the funds of the 
Fidelity National Bank under this arrange- 
ment, the plaintiffs right to control it as 
specific property was gone, and the plaintiff 
had instead a right to recover a correspond- 
ing sum of money. 

The Fidelity National Bank ceased to do 
business on June 20, 1887, and on the follow- 
ing day a national bank examiner was put in 
charge of its assets by the comptroller of the 
currency, and he continued in charge until a 
receiver was appointed under the laws of the 
United States. ‘The check was not collected 
by the defendant until June 22, 1887. At 
that time the right of the Fidelity National 
Bank to mingle with its own funds the pro- 
ceeds of a check collected for the plaintiff 
had terminated. It was implied in the con- 
tract under which the collection was made 
that the Fidelity National Bank should con- 
tinue in business as a national banking associa- 
tion. When it ceased to do banking business 
it lost the right to appropriate to itself the 
proceeds of the plaintiffs property, and to 
substitute for the money its own liability as 
for a debt. It had lost the power to perform 
its undertaking, and to make weekly remit- 
tances of the amounts collected ; for its doors 
had been closed, and it was not in the custody 
of the law. Since it could not make the 
remittances, it could not lawfully, under its 
contract, collect the plaintiff's check, and take 
the proceeds as its own. Cragie v. Hadley, 
99 N. Y., 133; 1 N. E. Rep., 537. Ifa pay- 
ment to the defendant as its agent, and an 
entry of a credit by the defendant for the 
money, would have passed the property to the 
Fidelity National Bank if it had been regu- 
larly doing business, such a payment, made 
after it was insolvent, and in charge of the 
comptroller, had no such effect. The implied 
condition in reference to which both parties 
contracted had ceased to exist. The continu- 
ance of the right of the bank to do business 
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under the laws of the United States was of 
the very essence of the agreement which per- 
mitted it to receive the plaintiff's money as a 
credit to be accounted for. Audenried v. Bet- 
teley, 8 Allen, 302; Story, Ag. §486. ‘This 
has been expressly decided in the case of 
Bank v. Bank, 76 Ind., 561, which is very 
similar to the case at bar. 

We are of the opinion that the check in 
theZhands of the defendant was the plaintiff's 
property until it was paid, and that the pro- 
ceeds of it did not pass to the Fidelity Na- 
tional Bank, and that the plaintiff is entitled 
to recover. 

Exceptions sustained. 


PROMISSORY NO'TE—CON'TEMPOR- 
ANEOUS WRITTEN AGREEMENT— 
ACTION BY PAYEE AGAINST 
MAKER-—RECOUPMENT. 


Supreme Court of New Jersey, February 
25, 1889. 


BaBBiTT v. MOoRE. 


1. Defendant, being liable with other indorsers to plaintiff 
on a promissory note for a large amount, gave to plaintiff 
his individual note for part of the sum so due, and took 
from plaintiff a written agreement, whereby the plaintiff 
bound himself to prosecute a suit then pending on the 
larger note against the prior indorsers thereon, and to 
apply the proceeds, if sufficient should be recovered, to 
taking up the individual note so given to him by the de- 
fendant. Ona suit by plaintiff against defendant on his 
individual note so given, the defendant proved this agree- 
ment, and offered proof that plaintiff had recovered a 
judgment on the larger note against a prior indorser, and 
had impounded assets sufficient to have paid off the whole 
claim, including defendant’s individual note, and that 
plaintiff had released that portion of said assets recovered 
which under said agreement would have been applied to 
the payment of defendant's individual note. Heéd, that 
this joffer showed a complete defense to the note in suit, 
and should have been received and passed upon by the 
trial court. 

. Where a promissory note is given pursuant to the ex- 
press terms of a contemporaneous written agreement by 
which the payee of the note binds himself to collect cer- 
tain moneys, and to appropriate them on the note in reduc- 
tion or discharge of the amount for which the same was 
given, in asuit upon the note between the original parties 
thereto the breach by the payee of the part of said agree- 
ment to be by him performed may be shown by the maker 
of the note by way of recoupment. In sucha case the 
note is so intimately connected with the contemporaneous 
writing that together they constitute ‘‘the contract sued 
upon,” within the meaning of the statute of New Jersey 
concerning recoupment. Revision, § 129, p. 868. 

(Syllabus by the Court.) 
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Rule to show cause why a new trial should 
not be granted. Cause tried in the Hudson 
county circuit court before Judge Knapp. 

The following is a copy of the agreement 
referred to in the opinion of the court. 

“Whereas, I, Charles V. Moore, have this 
day received of Robert O. Babbitt, his three 
several promissory notes each indorsed by 
William W. Gibbs, and payable at the Second 
National Bank, Jersey City—one for $515, 
payable six months after date ; one for $530, 
payable twelve months after date; and one 
for $545, payable eighteen months after date, 
—on account of his indorsement of a certain 
promissory note made by John C. Stanton 
and James T. Campbell for $4,000, bearing 
date the 26th day of December, 1882, and 
payable at the Sussex National Bank, New- 
ton, New Jersey, which note is indorsed, 
first, by Samuel M. Schanck; second, by 
Samuel M. Schanck, Treas.; ‘Aird, by Robert 
O. Babbitt; and, /ast¢/y, by me, the said 
Charles V. Moore—which note has been 
taken up and paid off by me, the said Charles 
V. Moore, who am now the holder and owner 
thereof; and whereas, the said Robert O. 
Babbitt, has given to me, the said Charles 
V. Moore, his agreement to the effect that in 
case I, the said Charles V. Moore, after a 
reasonable effort made for that purpose, shall 
fail to collect and recover the balance of said 
four thousand dollar note from some or one 
of the other parties to it, then, in that case, 
he, the said Robert O. Babbitt, will pay to 
me, the said Moore, such additional sum as 
will, with the amount of said three notes 
this day given by him, make up fifty per 
cent. of the amount of said four thousand 
dollar note and interest: Now, it is hereby 
stipulated and agreed, by and on behalf of 
said Charles V. Moore, that the suit com- 
menced by him against said Babbitt and 
others, in the supreme court of this state 
shall be no further prosecuted against said 
Babbitt, and that the above-mentioned notes 
and stipulation are and shall be in full satis- 
faction’of all claims of said Moore against 
said Babbitt on account of said note; and it 
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is further stipulated and agreed that said 
Moore shall proceed with all reasonable dis- 
patch against the other parties to said note, 
or some or one of them, as he may be advised, 
in the effort to collect the whole amount 
thereof for himself, and for the benefit of said 
Babbitt; and, in case he succeeds in such ef- 
fort wholly or partially, all that he may re- 
<over on account of the same, over aad above 
what may be sufficient to reimburse and pay 
back to him the money which he has been 
obliged to pay in taking up said note, with 
his necessary costs and expenses and interest, 
shall be for the benefit of said Babbitt, and 
be forthwith paid to him, or used to take up, 
pay off, liquidate, and discharge, so far as it 
will extend, the said promissory notes and 
stipulation this day given by him. 
“ Dated July 25, 1885. 


“CHARLES V. MOORE. 
“Per Joun Linn. 


“In consideration of the acceptance of 
Charles V. Moore of three certain promissory 
notes this day given by me to him, and of 
this stipulation and agreement, in full satis- 
faction of all claims by him against me as 
indorser upon a promissory note for $4,000, 
made by John C. Stanton and James T. 
Campbell, bearing date Dec. 26, 1882, and 
payable at the Sussex National Bank, New- 
ton, N. J., which note is indorsed, first, 
by Samuel M. Schanck; second, by Samuel 
M. Schanck, Treas.; third, by myself; and, 
/astly, by said Charles V. Moore; and of his 
agreement this day made with me in regard 
to the prosecution of other parties to said 
note: I hereby agree, in case he shall fail, 
after a reasonable effort, to collect of the 
other parties to said note, or of some or one 
of them, the balance due on said note, then, 
upon such failure, I will pay to said Charles 
V. Moore, on demand, such sum as, with the 
amount of said three promissory notes given 
by me to him, will be sufficient to make up 
to him fifty per cent. of the entire sum due 
him on account of the same, with interest. 

“Dated July 25, 1885. 

; “R. O. Bapsitt.” 
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Argued at the November term, 1888, be- 
fore Berastey, C. J., and 
SyckEL, and Garrison, JJ. 


Knapp, VAN 


Gilbert Collins, for the rule. John Linn, 
contra. 


GarRISON, J. 
above.) 


(after stating the facts as 
This is an action on a promissory 
note for $545, made July 25, 1885, by R. O. 
Babbitt, the defendant below, and regularly 
indorsed to the plaintiff, Charles V. Moore. 
A jury having been waived, the cause was 
tried by consent before the circuit court. At 
the trial the plaintiff proved his note, and 
rested. ‘The defendant then proved a writ- 
ten agreement made by the plaintiff at the 
time the note in suit was given, and adduced 
testimony tending to show that the plaintiff 
had failed to perform his part of said agee- 
ment. ‘The court, in giving judgment for the 
plaintiff for the full amount of the note and 
interest, in effect overruled this defense, 
holding that the breach by the plaintiff of his 
said agreement with the defendant afforded 
the latter no answer to the claim upon the 
note. ‘Ihis rule to show cause brings up for 
review the propriety of this mode of disposing 
of the defendant's case. ‘The cause turns 
upon the proper construction to be given to 
the written agreement in question. It is 
necessary to an intelligent interpretation of 
this instrument that the circumstances under 
which it was given be reverted to. ‘These 
circumstances are recited in the agreement 
itself. It appears that in 1882 Babbitt, as 
an indorser of a promissory note for $4,000 
was liable to Moore, who, being a later in- 
dorser, had paid the note after protest. ‘There 
were on the note two indorsers before Bab- 
bitt, one of whom was Samuel M. Schanck. 
Moore, having paid the note, commenced suit 
therefor against all the indorsers, including 
Babbitt. Babbitt thereupon entered into the 
agreement now under consideration. ‘The 
parties to the agreement were Babbitt and 
Moore. By force of this agreement Babbitt 
was to pay to Moore one-half of the whole 
sum due on the note for $4,000, and beyond 
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this Babbitt was in no event to be held liable. 
This amount Babbitt bound himself to pay 
in the manner hereafter to be mentioned. 
Moore, upon his part, agreed to prosecute the 
then pending suit no further against Babbitt, 
but to “proceed with all reasonable dispatch 
against the other parties to said note, or some 
or one of them, as he might be advised, in the 
effort to collect the whole amount thereof for 
himself and for the benefit of said Babbitt.” 
The agreement then goes on to provide that 
the money thus recovered, if any be recov- 
ered, should be devoted, first, to reimbursing 
Moore to the extent that he was out, by rea- 
son of his having taken up the said note ; and 
in the second place to be for the benefit of 
Babbitt, either to be paid to him (if he should 
have paid off his moiety to Moore), or to be 
used to discharge his stipulation, and to take 
up ‘any unpaid promissory notes given under 
said agreement to Moore. ‘The amount 
which Babbitt agreed to pay in the first in- 
stance to Moore was something over $2,000. 


In fulfillment of his part of this compact, and 
as part of the sum thus agreed upon, Babbitt 
gave to Moore three promissory notes, at six, 
twelve and eighteen months, respectively, for 


$515, $530 and $545. ‘The first two notes 
Babbitt paid when due; the last is the one 
now in suit. The balance of the amount due 
Moore is not directly involved in any question 
that is now before us. 

It will be observed that the relation of the 
note in suit to the agreement is most intimate. 
The agreement stands in the attitude of the 
inducement to the making of the note, while 
the note under the agreement is a promise to 
pay, coupled with an undertaking on the part 
of the payee looking towards the restoration 
or refunding to Babbitt, upon a certain con- 
tingency, of the whole or a part of the sum 
due or paid thereon. ‘The agreement con- 
templated Babbitt’s paying the notes when 
due, unless in the meantime Moore had re- 
covered from the earlier indorsers, in which 
event the surplus, over and above what would 
cover Moore’s unsecured half, was to be ap- 
plied in Babbitt’s behalf to the payment of 
the amount of his stipulation and notes. It 
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further contemplated upon Moore’s part that 
he should, in Babbitt’s interest as well as in 
his own, recover from the other indorsers, and 
to the extent of such recovery, over and 
above what Babbitt had not already paid 
him, he bound himself to release Babbitt, or, 
what is the same thing, to apply it to the un- 
paid stipulation and notes. In the light of 
the agreement thus interpreted, it is evident 
that the conduct of Moore, in regard to the 
recovery he was seeking from the other in- 
dorsers, was a matter in the highest degree 
material upon the question of his right to re- 
cover against Babbitt upon any of the notes. 
so given. For example, if Moore had recov- 
ered in cash, over and above his unpaid half, 
sufficient to pay the whole sum mentioned in 
Babbitt’s stipulation, it would have released 
Babbit ; or if Moore had failed to apply it, 
and had sued on any part of Babbitt’s under- 
taking, including the notes given, it would 
have constituted a complete defense thereto. 
Now, what Babbitt alleges in regard to 
Moore’s subsequent conduct in reference to 
the subject matter of the agreement is this = 
He states that after Moore got his judgment 
against the other parties who were liable on 
the $4,000 note, including the indorser, 
Schanck, he, Babbitt, gave to Moore informa- 
tion which led to the filing of a bill in chan- 
cery against Schanck in aid of said judgment 
at law, and the impounding by Moore of as- 
sets amounting to $5,000 to answer the ends. 
of said suit. Babbitt then alleges that Moore, 
without his consent, and in violation of his. 
said agreement, settled with Schanck for 
$3,000, and dismissed his bill in chancery, 
losing thereby to Babbitt the sum of $2,000, 
which, as two of the promissory notes had 
been paid, would, if applied under said agree- 
ment, have exonerated Babbitt from any 
further payment under his stipulation, in- 
cluding the note now sued upon. 

The construction placed upon this agree- 
ment by the court below was that the recov- 
ery against the prior indorsers could redound 
to Babbitt’s benefit to the extent only of the 
amount he had agreed to pay Moore over and 
above the three promissory notes, and that it 
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could have no reference to said notes, Bab- 
bitt’s undertaking in respect to the notes be- 
ing regarded as absolute and outside the pale 
of any contemplated reimbursement. We are 
satisfied that this view of the scope of the 
agreement is toonarrow. Not only is its gen- 
eral tenor such as we have indicated, but in 
its concluding clause it provides specifically 
that the money recovered “shall be used to 
take up and discharge the promissory notes 
* %* * this day given.” Under the agree- 
ment, thus interpreted, the conduct of Moore 
in releasing Schanck’s assets was a material 
matter ; it was, if true, a complete defense to 
the payment of the note. Even if the sum 
released be found insufficient to have paid the 
stipulation and the whole of the note, still, in 
so far as it extended to the note at all, it is 
pro tanto a defense. In order that the de- 
fendant may avail himself of this line of de- 
fense, it is not necessary to make out the re- 
lation of suretyship or of secondary liability. 
The matter can be squarely met under these 


pleadings by a determination of the damages 
sustained by the defendant by reason of the 


plaintiff's breach of his said agreement. The 
amount so ascertained can then be applied to 
the indebtedness still subsisting between these 
parties according to the provisions of their 
stipulation. Whether it will amount to a 
complete discharge of defendant’s liability on 
his note, or only to a reduction of the 
amount due thereon, or whether it will afford 
him any benefit in this action, are questions 
which, after the assessment of such damages, 
depend for their solution upon mere compu- 
tation. ‘The principle, however, is clear that 
where a promissory note is given pursuant 
to the express terms of a contemporaneous 
written agreement, by which the payee of the 
note binds himself to collect certain moneys, 
and to appropriate them on the note in reduc- 
tion or discharge of the amount for which the 
same was given, in a suit upon the note be- 
tween the original parties thereto, the breach 
by the payee of the part of said agreement to 
be by him performed may be shown by the 
maker of the note by way of recoupment. In 
such cases the note is so intimately connected 
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with the contemporaneous writing that to- 
gether they constitute “the contract sued 
upon,” within the meaning of the statute of 
New Jersey concerning recoupment. Re. 
vision, p. 868, § 129. At the trial, the court, 
it is true, admitted and heard the testimony 
offered by Babbitt, but, under the view then 
entertained as to the scope of the agreement, 
did not pass upon the facts. In order that 
this may be done, and that the defendant may 
be afforded an opportunity of presenting his 
defense in the line above indicated, the rule 
to show cause will be made absolute. 


ABSTRACTS. 


PROMISSORY NOTE—MARRIED WomMaN—LIA- 
BILITY AS MAKER IN PENNSYLVANIA SINCE 
Act oF 1887—-RENEWAL. 


B. & Co. were sued on certain promissory 
notes made by them, which were renewals of 
former notes given by the same parties prior 
to June 3, 1887, the renewal notes being given 
subsequent to that date. One of the makers 
was a married woman, and it was contended 
that as the original notes could not bind her, 
by reason of her coverture, the renewals 
were not binding upon her, although given 
after the passage of the married woman’s 
act. Held, while defendant was not liable 
upon the original notes by reason of her 
coverture, yet when the notes were renewed 
the case was different. ‘The notes sued upon 
were given since the passage of the act of 
June 3, 1887. ‘The effect of said act was to 
make a married woman’s obligation binding 
upon her, unless it be as “accommodation 
indorser, guarantor, or surety of another.” 
In this case she was neither. ‘The notes in 
question were the notes of a firm of which 
she was a member, and the moral obligation 
to pay the notes given during coverture was 
a sufficient consideration for the renewal notes 
given since the passage of the act of 1887. 
Brooks & Co.v. Merchants’ National Bank, 
Supreme Court of Pennsylvania, March 28, 
1889. 
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"TOWNSHIP ORDER Not A NEGOTIABLE 
STRUMENT— INTEREST. 


In- 


‘There are numerous authorities which hold 
that a township order is not such a negotiable 
instrument that the holder thereof may bring 
a suit thereon in his own name. If the pay- 
ment of a debt due by a township be un- 
reasonably delayed, interest thereon may be 
recovered under certain circumstances in a 
suit on the original indebtedness: eeside 
v. Knox, 2 Wharton, 233; Warner v. Com- 
monwealth, 1 Pa. St., 154; Dyer v. Coving- 
ton Imp., 19 Id., 209; Allison v. Juniata 
County, 50 Id., 351; East Union, Imp. v. 
Ryan, 86 Id., 459. Opinion by Paxson, J. 
Township of Snyder v. Bovaird, Supreme 
Court of Pennsylvania, Oct., 1888. 
‘TAXATION OF FARMERS’ BANK OF KENTUCKY. 


‘The Farmers’ Bank of Kentucky is not 
liable to be taxed for city purposes upon real 
estate purchased by it at execution sale in 
satisfaction of a judgment held by it. It 
cannot be subjected to any tax whatever, ex- 
cept that provided by its charter. Opinion 
by Bowden, J., reversing decision of Camp- 
bell chancery court. Farmers Bank v. 
The City of Newport, Superior Court of 
Kentucky, February, 27, 1888. 


NOTES OF CASES. 


Bank CHECK — REVOCATION. 

In Kahn v. Walton, Supreme Court of 
Ohio, January, 1889, it is held that a bank 
check, being an order on the bank by the 
drawer to pay his money as therein directed, 
is revocable by him before its presentation for 
payment, unless the bank on which it is drawn 
has accepted or certified it, or otherwise be- 
come committed to its payment; and while 
an affirmative answer by the bank to a general 
inquiry whether checks of a person named, 
for a specified sum, are good, is information 
that such person has on deposit, subject to 
check, money to that amount, it does not con- 
stitute an acceptance or certification of, or 
otherwise create an obligation on, the bank to 
pay checks which the inquirer may then hold. 

‘The law, in general, as to the drawer’s night 
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of revocation is as above laid down, but this 
rule is not universal. In Illinois it has been 
held that after a check has passed to the 
hands of a dona fide holder it is not in the 
power of the drawer to countermand the or- 
der of payment. Union Nat. Bank v. Oceana 
County Bank, 80 Ill., 212; Munn v. Burch, 
25 Ill, 35. 


NEW YORK CITY ABSTRACTS. 


PARTNERSHIP NOTE—EXECUTION WITHOUT 
KNOWLEDGE OF COPARTNER—RECOVERY. 


A note was executed in the firm name by 
one of the partners of a firm without the 
knowledge of his copartner, and delivered to 
an agent to be discounted by the payee. The 
payee discounted the note, and then pledged 
it with the plaintiff bank as collateral se- 
curity for a loan. ‘The agent who procured 
the discount appropriated the proceeds to 
his own use. In an action by the plaintiff 
bank against ‘the firm as makers of the note, 
Heid, that the note so made by one partner 
was valid against the firm in the absence of 
notice to the contrary, and that plaintiff, as. 
a holder for value and without notice of the 
alleged diversion, could recover. First Nat. 
Bank of Scranton v. Wo/f, Supreme Court, 
General ‘Term, First Department, January 28, 
1889. 


CoRPORATION— INDORSEMENT — AUTHORITY 
OF MANAGER TO BIND. 


“The defendant, a corporation, is sought 
to be charged as indorser of two promissory 
notes held by the plaintiff. ‘he indorsements 
were made in the name of the defendant by 
‘L. Hirsch, Manager.’ ‘There is no proof 
in the case that the notes concerned 
any business of the corporation; that 
it ever received any value for or bene- 
fit from the indorsement; or that Mr. 
Hirsch, the manager, had power to bind 
it in the form stated. On the contrary, it 
would rather seem that the corporation re- 
ceived no -benefit from the transaction, and 
that it did not concern the corporation bu3i- 
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ness-——a circumstance negativing the exist- 
ence of authority in Hirsch, even as manager, 
to bind the corporation as indorser on nego- 
tiable paper in which it had no interest or 
concern. ‘There must be a new trial of the 
action, at which the plaintiff may perhaps 
supply the required proof. See Mor. Priv. 
Corp. § 423; Bank v. Bank, 13 N. Y. 309; 
Insurance Co. v. Insurance Co., 7 Wend., 31; 
Alexander v. Cauldwell, 83 N. Y. 480.” 
Middlesex County Bank v. Hirsch Bros., 
Veneer M’f'g. Co., City Court of New York, 
General ‘Term, March 27, 1889. 


RELEASE OF ATTACHMENT—-DISCHARGE OF 
INDORSER. 

An indorser of a promissory note is dis- 
charged from liability where the holder with- 
out his consent releases attached property of 
the maker sufficient to satisfy the debt and 
the becomes insolvent. 
Spring v. George, Supreme Court, General 
‘Term, First 23, 
1888. 


maker afterwards 


Department, November 


NEGOTIABLE INSTRUMENTS- 
HoLpDER—PAROL 
‘TERMS. 


A 
FIDE 
VARY 


BONA 
EVIDENCE TO 


A promissory note or check, absolute on 
its face, cannot be shown by parol evidence 
to be conditional as against a holder for value. 
Nor is it permissible to receive evidence of 
an oral agreement to prolong or vary the time 
of payment otherwise than the instrument it- 
self declares. Canda v. Zeller, City Court of 
New York, General ‘erm, December 31, 
1888. 


‘TENDER OF CHECK—SUFFICIENCY. 


A debtor of a partnership tendered in pay- 
ment to one of the partners his check for the 
amount due, payable to the order of the part- 


nership. ‘This was declined by the partner, 
who requested a check to his individual 
order. ‘The debtor refused and destroyed 
the check. He/d, that no legal tender had 
been made. Murphy v. Gold & Stock Tel. 
_Co., City Court of New York, ‘Trial Term, 
February 7, 18869. 
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QUERIES AND REPLIES. 


OspBorneE, Kan., April 23, 1889. 
Editor Banking Law Journal. 

DEAR Sir: In the last report of the comptroller 
of the currency, in his resume of the laws con- 
trolling national banks, he states that in an action 
against a national bank for double the interest ‘‘so 
paid,” when usurious interest has been paid, the 
plaintiff can recover ¢wice the amount of all the in- 
terest paid. Such of the cases cited by him which 
I have access to do not decide this question, while 
the New York court of appeals holds that only 
twice the excess over legal interest can be recov- 
ered back. This is a matter of interest to all 
national bankers. Can you tell me whether the 
supreme court has decided the question, and give 
me, generally, the condition of the law on the 
subject ; and, if possible, a reference to any de- 
cisions wherein the matter has been considered ? 

NATIONAL BANKER. 


Answer. ‘Yhe question whether a national 
bank, which has been actually paid a usurious 
rate of interest, is liable to pay back double 
the amount of the entire interest received, or 
twice the amount of the excess only, involves 
the construction of section 5198 of the Re- 
vised Statutes of the United States. ‘The 
preceding section, 5197, provides the rate of 
interest which may be taken by national banks, 
and section 5198 prescribes the penalty for 
the taking of usurious interest. Section 5198 
is as follows: 


“The taking, receiving, reserving or charg- 
ing a rate of interest greater than is allowed 
by the preceding section, when knowingly 
done, shall be deemed a forfeiture of the 
entire interest which the note, bill, or other 
evidence of debt carries with it, or which has 
been agreed to be paid thereon. /n case the 
greater rate of interest has been paid, the 
person by whom it has been paid, or his legal 
representatives, may recover back, in an ac- 
tion in the nature of an action of debt, twice 
the amount of the interest thus paid from the 
association taking or receiving the same, pro- 
vided such action is commenced within two 
years from the time the usurious transaction 
occurred.” 
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This question has never been squarely de- 
cided by the supreme court of the United 
States as an independent matter of adjudica- 
tion, although the section quoted has been 
considered and its meaning stated in several 
cases before that court. 

It has been expressly held by the court of 
appeals of New York, under this section, 
that twice the amount of the interest paid in 
excess of the legal rate, and not twice the 
amount of the entire interest, was all that the 
statute intended should be recovered, where a 
national bank had been actually paid usurious 
interest, and suit was brought to recover 
double the amount. AHinterminster v. First 
National Bank, 64.N. Y., 215, 1876. 

But on the other hand the decisions of a 
number of courts are directly the contrary. 
In 1876 the federal court in Kansas adjudged 
a national bank, which had charged and re- 
ceived interest at the rate of 18 per cent. per 
annum, liable to pay back the full amount of 
interest paid, and held that the recovery was 
not limited to twice the excess over the legal 
rate. Crocker v. National Bank of Chetopa, 
U. S. Circuit Court, D. Kansas, 4 Dill., 358. 

In 1877 the statute was construed to the 
same effect in the federal court in Indiana. 
National Bank of Madison v. Davis, U.S. 
Circuit Court, D. Indiana, 8 Biss., 100. 

In 1881 the supreme court of Pennsyl- 
vania also held that the amount of the pen- 
alty recoverable was twice the whole amount 
of interest paid, and not merely twice the 
amount paid in excess of the legal rate. 
Lebanon Nat. Bank v. Karmany, 98 Pa. St., 
65. And similar decisions have been made 
by the federal court in Vermont in 1883, 
fill v. Nat. Bank of Barre, U. S. Circuit 
Court, D. Vermont, 15 Fed. Rep., 432; by 
the supreme court commission of Ohio in 
1884, Nat. Bank v. Prindle, 40 Ohio St., 
629; and by the supreme court of Ne- 
braska in 1888, Schuyler National Bank v. 
Bollong, decided Nov. 21. 

The reasons which support the conclu- 
sion that the language of the statute author- 
izes a recovery of double the excess over 
legal interest only—a construction more fa- 


vorable for the banks—are stated in the 
opinion of Allen, J., in the New York case 
above cited. He says: 


The language of the statute is not so ex- 
plicit as to render its interpretation free from 
difficulty. ‘The clause under which this ac- 
tion is brought is penal in its character, and 
therefore should be strictly construed—that 
is. not extended by implication so as to give 
a greater penalty than that which the terms 
of the act will clearly warrant. ‘The first 
clause of the section forfeits the entire inte- 
rest whenever interest greater than is allowed 
by section 5197 is either received or re- 
served, but it would seem that this forfeiture 
attaches, and is enforced only in actions 
brought upon or to enforce the usurious con- 
tract. It limits the right of the recovery by 
the plaintiffs in such actions to the money 
actually loaned without interest. ‘The other 
clause of the section, in declaring the pen- 
alty which a party paying the illegal interest 
may recover employs different language. It 
enacts that “in case a greater rate of interest 
has been paid” than aliowed by law, “ twice 
the amount of the interest thus paid may be 
recovered from the association taking or re- 
ceiving the same.” ‘The language of the act 
is satisfied by restricting it to the interest 
paid in excess of the legal rate. It seems to 
have respect to “the greater rate” as distin- 
guished from the entire interest mentioned 
in the first paragraph of the section. “ The 
greater rate” does not necessarily include the 
legal rate of interest, and when the statute 
declares that twice the amount of the interest 
“thus paid” may be recovered, it may well 
be held to mean twice the amount paid as 
and for “the greater rate” that is in excess 
of the lawful interest. With great hesitation 
I incline to favor this interpretation of the 
penal clause under consideration. I am the 
more inclined to this view of the statute by 
reason of the general character of the legis- 
lation of Congress in respect to national 
banks. If these institutions are not, as is said 
in Ziffany v. National Bank of Missouri, 18 
Wall., 409, “national favorites,” they have 
been greatly favored by Congress to the pre- 
judice of the state banks, and it cannot be 
supposed that Congress would impose very 
stringent burdens or very* heavy penalties 
upon them in matters in respect to which 
they might come in conflict with state banks. 
The policy of the legislation by Congress, as 
intimated in Ziffany v. Bank of Missouri, 
supra, was to give advantages to national 
banks over their state competitors. In this 
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view of the policy of Congress the lower pen- 
alty must be assumed to have been intended 
in the use of the ambiguous phrase of the 
statute. When the act forfeits the entire in- 
terest the forfeiture is only of the one sum re- 
served as interest, while, in giving penalty of 
twice the amount, the usurious interest only 
is doubled: If this is not so the borrower 
would be the gainer by paying the usurious 
interest, and suing at once to recover twice 
the amount, while by resisting payment he 
could only save the one sum. 


‘The argument in support of the contrary 
view that double the whole amount of inter- 
est paid may be recovered, is set forth by 
Wheeler, J., in Hill v. National Bank of 
Barre, supra, as follows : 


The whole section must be read together 
‘to ascertain the meaning of this clause. The 
first clause provides that the taking, receiv- 
ing, reserving, or charging a rate of interest 
greater than is allowed by law, shall be 
deemed a forfeiture of the entire interest. 
Here there is no distinction of the excess of 
the legal rate over the rest. ‘Then the clause 
in question proceeds to provide that in case 
the greater rate of interest has been paid, the 
person by whom it has been paid may re- 
cover back twice the amount of the interest 
thus paid. The continuing the exaction till 
it had accomplished the payment of the 
amount exacted is a greater offense than the 
mere stipulating for the payment, and would 
be treated with the greater severity. The 
first clause seems to be intended for the pun- 
ishment of the latter offense and the second 
for that of the former. ‘The greater rate in 
the second clause is the same as a rate of in- 
terest greater in the first, and the amount of 
the interest thus paid in the second is the 
same entire interest mentioned in the first. 
The differences between the offenses is the 
difference between exacting an agreement to 
pay and exacting actual payment, and the 
differences between the consequences im- 
posed is the liability to lose once the interest 
in the former case and twice the interest in 
the latter. * * * The construction con- 
tended for would make the consequences of 
agreeing to take greater than the actual tak- 
ing in most cases, for the loss of the entire 
interest would be greater than the loss of 
itwice the excess, unless the excess should 
equal or exceed half the rate stipulated for, 
‘which would not be usual. 


While the supreme court of the United 
States, as before stated, have not directly 
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passed upon the question, they have defined 
the meaning of the section in a number of 
cases. ‘Thus in Farmers’ National Bank v. 
Dearing, 91 U. S., 29, the court, analyzing 
the provisions of sections 5197 and 5198, 
states their meaning, so far as relates to the 
question at hand, as follows : 

“* * * (5) Knowingly reserving, re- 
ceiving or charging a rate of interest greater 
than aforesaid shall be held and adjudged a 
forfeiture of the interest which the note, bill, 
or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. 
(6) If a greater rate has been paid twice the 
amount so paid may be recovered back, pro- 
vided suit be brought within two years from 
the time the usurious transaction occurred.” 

This language is little more than a repeti- 
tion of the words of the section, and throws 
no additional light upon its meaning as to the 
recovery of double interest. 

In Barnet v. National Bank, 98 UV. S., 
555, the court, after quoting the provisions of 
section 5198, say: 

“'Two categories are thus defined and the 
consequences denounced : 

1. Where illegal interest has been know- 
ingly stipulated for, but not paid, there only 
the sum lent, without interest, can be recov- 
ered. 

2. Where such illegal interest has been 
paid, then twice the amount so paid can be 
recovered in a penal action of debt, or suit in 
the nature of such an action, against the 
offending bank, brought by the persons pay- 
ing the same or their legal representatives.” 


‘This language is not so clear as to preclude 
doubt whether twice the amount of the entire 
interest, or of the excess only, is contem- 
plated. ‘Ihe first clause states as a penalty 
for stipulating for illegal interest that no in- 
terest can be recovered, and is perfectly clear. 
The second clause, however, goes on to say 
that where illegal interest has been paid “twice 
the amount so paid” may be recovered from 
the bank. ‘This means twice the amount of 
illegal interest, but the illegal interest does 
not necessarily include the entire interest, 
legal and illegal. ‘The illegal interest may be 
considered to be the excess only over legal 
interest, and this language, therefore, does not 
settle the point. 
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In Oates v. National Bank, 100 U.S., 239, 
the court referring to the clause under con- 
sideration, say: “It denounces no penalty 
other than a forfeiture of the interest which 
the note or bill carries, giving to the debtor 
the right to sue for and recover twice the 
amount of interest so paid.” 

This, at first, would seem to mean that 
twice the entire interest could be recovered, 
but on closer scrutiny it does not bear out 
that interpretation. ‘The words “It de- 
nounces no penalty other than a forfeiture of 
the interest which the note or bill carries” 
relate to the first clause, while the continuing 
words of the same sentence, “giving to the 
debtor the right to sue for and recover twice 
the amount of interest so paid,” relate to the 
second, and the words “twice the amount of 
interest so paid” do not refer to the “interest 
which the note or bill carries,” mentioned in 
the first part of the sentence, but refer to the 
payment of the greater rate of interest men- 
tioned in the second clause of section 5198. 

‘There is nothing, therefore, in any of these 
expressions which indicates clearly the mean- 
ing which the supreme court will give to the 
section so far as the point here involved is 
concerned. 

On the other hand, a national bank was 
sued to recover twice the excess only (/v/n- 
son v. National Bank of Gloversville, 74 N. 
Y., 329), in accordance with the previous de- 
cision of the court of appeals, and the judg- 
ment in this case was affirmed by the su- 
preme court (104 U. S., 271) without any 
mention being made in the opinion that the 
plaintiff would have been entitled to recover 
double the amount of the entire interest had 
he brought suit therefor. 

It will be seen from the foregoing resume 
of the condition of the law that, with the 
single exception of New York, the various 
courts that have considered the question 
unite in the conclusion that Congress intended 
that a pational bank which had been actually 
paid a usurious rate of interest should be 
mulcted in double the amount of the entire 
interest, and of course the probabilities are 
all in favor of a similar construction being 
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placed upon the act by the court at Washing- 
ton whenever the question shall come squarely 
before it. The decision of the supreme 
court in a matter of this kind will be para- 
mount, and binding upon all state tribunals, 
but until a definite adjudication is made, the 
matter is open, and the courts of other states. 
wherein the question has not arisen, are still 
at liberty to follow the decision of the court 
of appeals of New York, and adopt the con- 
struction of the act most favorable to the na- 
tional banks. 


SPRINGFIELD, ILL., May 6, 1889. 
Editor Banking Law Journal. 

DEAR SiR: If a collecting bank takes a draft 
of the drawee bank in payment of an item which 
it surrenders, and the bank giving the draft fails, 
and the draft is not paid, who loses, the collect- 
ing bank or its principal ? 

CASHIER. 

Answer. ‘Vhe collecting bank must stand 
the loss in such a case. It has no nght, un- 
less specially authorized, to take anything but 


_money in payment of paper which it holds 


for collection. Whenever it accepts a draft 
or check it is always at the risk of the con- 
tinued solvency of the party making the pay- 
ment. ‘This is exemplified by the case of 
Fifth National Bank vy. Ashworth, which 
will be found elsewhere in this number. In 
a note to that case, however, a decision of 
the supreme court of New York in 1885 is. 
referred to, where a long course of dealing 
by a collecting bank in taking drafts in - pay- 
ment was held to prevent the owner from 
recovering from the collecting bank for loss. 
arising from a dishonored draft. 


New Haven, Conn, May 4, 18809. 

Editor Banking Law Journal. 
DEAR SIR: 
columns of your proposed publication the effect of 


Please inform me through the 


the words, ‘‘On or before” a certain day ‘‘I 
promise to pay,” etc., contained in a promissory 
note. Who has the option of saying it shall be 
paid before the date fixed, and when could such a 
note be protested ? Further, would such a clause 
destroy the negotiability of the note ? 

W. H. T. 


Answer. ‘The promise to pay “on or 
before” a certain date inserted in a promis- 
sory note gives the maker the option to pay 
before the time fixed if he chooses, but the 
holder cannot require payment before the end 
of the period.- Bates v. Leclair, 49 Ver- 
mont, 229; /ordan v. Tate, 19 Ohio St., 586; 
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Mattison v. Marks, 31 Mich, 421; Helmer 
v. Krolick, 36 Mich. 371. Whether such a 
provision would destroy the negotiability of a 
note because of uncertainty in the time of 
payment is a question which has been pretty 
generally held in the negative. In Ohio the 
negotiable character of a promissory note is 
not affected by the fact that it is made pay- 
able by its terms on or before a future day 
named therein. Jordanv. Tate, supra, and de- 
cisions to the same effect have been made in 
Michigan and New Hampshire. Mattison v. 
Marks, supra; Curtis v. Ham, 58 N. H., 
504. And in Pennsylvania a note payable 
on a day certain, “or before if made out of 
the sale” of a machine, was declared negoti- 
able. rust v. Steckman, 74 Pa. St., 13. So 
also In lowa, a note reading “‘I'welve months 
after date (or before if made out of the sale 
of Drake’s hay fork and hay carrier), I prom- 
ise to pay,” etc. Charlton v. Reed, 61 lowa, 
166, and to the same effect, Va/ker v. Wool- 
len, 54 Ind., 164; Palmer v. Hummer, 1o 
Kan., 464. 

The following, however, have been held 
non-negotiable. 

A note payable “on demand or in three 
years,” with interest during said term, “or 


for such further time as said principal or any 


part thereof shall remain unpaid.” Mahoney 
v. Fitzpatrick, 133 Mass., 151. Also a note 
payable “on or before two years from date,” 
without interest if paid within one year. ZLamé 
v. Story, 45 Mich., 488. Also a note payable 
“‘on or before four years,” with interest paya- 
ble annually if convenient. Humphrey v. 
Beckwith, 48 Mich., 151. 


GALVESTON, ‘TEXx., May 4, 1889. 
Editor Banking Law Journal 
Dear Sir: Should acheck, payable to bearer, 
be indorsed by the holder when presented for 
payment? T. 
Answer. A check payable to bearer does 
not require indorsement, of course, for the 
purpose of transfer. It passes by delivery. 
Nor is an indorsement by the holder neces- 
sary before its payment by the bank in order 
to entitle the latter to charge the payment to 
the drawer. It is customary, however, for 
the paying bank to request the party receiv- 
ing payment to indorse, as his signature an- 
swers the purpose of a receipt, and shows to 
whom payment has been made. Whether a 
bank could lawfully refuse payment of such a 
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check until the holder had indorsed it, is a 
question which, probably, is not definitely 
settled. It is the law, although perhaps not 
universally known among the commercial 
class, that a creditor is under no legal obliga- 
tion to give a receipt to his debtor for money 
paid. ‘The debtor has no right to withhold 
payment unless a receipt is given, and a re- 
fusal by the creditor to give a receipt consti- 
tutes no defense to an action for the debt 
against the debtor who has tendered the 
amount on condition that he be given a re- 
ceipt therefor. If this principle were applied 
to the case of payment of a check payable to 
bearer, the bank would be held to have no 
right to require indorsement by the holder be- 
fore payment; but the latter case stands on 
a little different footing. In some states a 
bank is directly liable on a check to the: 
check-holder, and would then stand in the 
relation of debtor. In others it is under no 
obligation to the holder, but its duty is solely 
to the drawer to honor his checks when pre- 
sented; and its relation then to the holder 
would be rather that of agent of the debtor 
to pay the check. In either view it could be 
urged that as indorsement of a check before 
payment was a reasonable requirement, and. 
contemplated in the contract of the bank 
with the depositor to honor his checks, the 
holder, by accepting the check in lieu of 
money, took it subject to this requirement, 
and was necessarily bound thereby. How- 
ever this may be, it is certainly customary for 
checks payable to bearer to be indorsed by 
the holder before payment, and is a require- 
ment which should be complied w.th. 


Montcomery, ALa., April 27, 1889. 
Editor Banking Law Journal. 


DEAR SIR: March 25, and 
payable two months from date ‘‘ fixed.” What is. 


A note is dated 


the import of the word *‘‘ fixed ?” e 
SUBSCRIBER, 
Answer. It has been held that the inser- 
tion of the word “fixed” in a promissory note 
dispenses with grace. 
Durnford v. Patterson, 7 Maxt. (La.‘, 460. 
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The note is therefore payable on May 25, 


without grace. 


Lirrce Rock, Ark., April 25, 1889. 

Editor Banking Law Journai. 
DEAR SIR: 
dated December 30, 1888, and payable two months 


Please inform me when a_ note, 


after date, would fall due, allowing three days’ 
grace. 
Nor ary. 

Answer. By the law merchant a month is 
regarded as a calendar month, and not a lunar 
month, and the computation of two months 
from December 30 would not carry the day 
over into March, but the two months would 
expire on the last day of February. ‘To this 
should be added three days’ grace, which 
would make the due date March 3, 1889. 
March 3, however, was Sunday, and by the 
law of Arkansas the note would be payable on 
the preceding day—viz., March 2, 1889. 


RECENT LEGISLATION. 


PROTECTION OF MINORITY STOCKHOLDERS. 

An important act for the protection of 
minority stockholders and the securing of 
publicity in corporate affairs has been, passed 
this month (April), by the legislature of Mas- 
sachusetts. Hereafter the officials of every 
company chartered in that state will be re- 
quired to file at the State House, on the re- 
quest of any stockholder, between thirty and 
sixty days before its annual meeting, com- 
plete lists of the shareholders, with their resi- 
dences and the number of shares belonging 
toeach. ‘These statements are to be made 
in a form approved by the commissioner of 
corporations, and are to be sworn to. ‘The 
penalty for neglect to file the required list is 
a fine of $1,000 against the corporation and 
the same sum on the delinquent official.— 
Bradstreets. 


SUPERVISION OF THE MORTGAGE COMPANIES. 


The following is the text of an “act relat- 
ing to the supervision of mortgage compa- 
nies,” which has been recently introduced in 
the New York legislature. It will be of in- 
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terest to all mortgage and investment compa- 
nies throughout the country who do business 
in New York: 


SecTION 1. ‘The superintendent of the 
banking department is hereby empowered 
and directed to issue a license under his hand 
and seal, in accordance with the conditions 
hereinafter mentioned, authorizing mortgage 
companies organized under the laws of another 
state to transact business within the limits of 
this state. ‘The supervisory power granted 
under this act shall apply to associations, co- 
partnerships, individuals or corporations or- 
ganized under the laws of any other state, 
and known as mortgage, loan or trust compa- 
nies, who sell, offer for sale, or negotiate 
bonds or notes secured by deed of trust or 
mortgage of real estate, or choses in action, 
owned, issued, negotiated or guaranteed by 
it or them. 

2. ‘The companies, associations and others 
described in section 1 shall make and furnish 
to the superintendent of the banking depart- 
ment a true and verified statement of their 
finaneial condition in detail, on blanks fur- 
nished by the superintendent for the purpose, 
which statement shall show (1) the amount of 
capital actually paid in in cash; (2) the amount 
of capital subscribed ; (3) the undivided pro- 
fits or earnings on hand; (4) the total liabili- 
ties, itemized in such form as may be indi- 
cated in the blanks; (5) the total amount of 
moneys loaned, invested or guaranteed ; (6) 
the number and amount of all mortgages in 
arrears of interest for a period exceeding six 
months prior to the date of said report; (7) 
the number and amount of mortgages fore- 
closed during the past year, and (8) the pres- 
ent cash value of all the real estate held or 
owned by foreclosure or otherwise. ‘Ihe said 
statement shall be signed by such officersand 
others, andin such form as the superintendent 
may prescribe. ‘The first statement, under 
this act, shall be made on the first day of 
July, 1889, and succeeding statements shall 
be made semi-annually on the first day of 
January and July respectively. 

3. Whenever it shal! appear to the super- 
intendendent, from the statement or report 
made by any such company, corporation or 
association, on the 1st day of July each year, 
pursuant to the requirements of section 2 of 
this act, that it is conducting its business af- 
fairs in a safe and authorized manner, he 
shall, on payment of a license fee of $200, 
issue to said company, corporation or asso- 
ciation a certificate under his hand and seal, 
permitting it to transact business in this state 
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for the term of one year from the date there- 
of. 

4. No person, association, corporation, 
company or partnership shall act in this 
state as the agent or representative of any 
company, corporation or others described in 
section 1 of this act unless the same be duly 
licensed by the superintendent of the bank- 
ing department, as hereinbefore provided. 
Whoever shall offend against the provisions 
of this section shall be guilty of a misde- 
meanor, and shall also forfeit the sum of 
$1,000. ‘The penalties prescribed herein 
shall be recovered by suit in the name of the 
people of this state, to be prosecuted by the 
Attorney-General. 

5. The moneys received by the said super- 
intendent of the banking department on ac- 
count of such license fees, as aforesaid, shall 
be deposited and paid by him into the trea- 
sury of this state to reimburse, so far as may 
be required, the sums advanced from the trea- 
sury for the expenses incurred in and about 
the conducting of the business of said depart- 
ment. 

6. Licensees under the provisions of this 
act shall be granted a limit of twenty days 
after January 1 and July r respectively in 
which to file the semi-annual statements in 
the office of the superintendent of the banking 
department, and upon failure to so report 
within the specified time, the superintendent 
shall revoke the said license. 

7. The supervisory powers granted under 
this act shall also apply to associations, co- 
partnerships, individuals or corporations or- 
ganized under the laws of this state who sell, 
or offer for sale, or negotiate bonds or notes 
secured by deed of trust or mortgage of real 
estate, situate outside of this state, owned, 
issued, negotiated or guaranteed by it or 
them. 

8. ‘This act shall take effect July 1, 1889. 


COURT NOTES. 

An action was brought in the United States 
circuit court for the southern district of New 
York, on May 10, by John E. Phillips, as re- 
ceiver of the National Bank of Sumter, S. C., 
against John C. Latham, Jr., Henry E. Alex- 
ander and Richard P. Salter, constituting the 
firm of Latham, Alexander & Co., bankers 
and brokers of New York City, to recover 
the sum of $15,726, with interest, for bank 
moneys lost in speculation through the de- 


LAW JOURNAL. 29 


fendants by Charles E. Bartlett, cashier of the 
bank, who drew the bank’s check for various 
sums to the above-mentioned amount at vari- 
ous dates between October 7, 1885, and Jan- 
uary 31, 1887. ‘The complaint consists of 
forty-five counts, and alleges that the defend- 
ants received the checks, knowing that the 
money was misappropriated. 


In the United States circuit court, on May 
13, the Mercantile ‘Trust Company, the Mis- 
souri Pacific Railway Company, the Union 
Trust Company, Jay Gould, John Sevier, J. 
Alfred Davenport, Christian Zabrinski and 
Edward H. Van Winkle, as defendants in a 
suit brought by the Missouri, Kansas and 
‘Texas Railway Company, put in an answer. 
It is a most voluminous document, and would, 
in type, nearly cover a page of an ordinary 
newspaper. It is a general denial of the 
charge that Gould diverted the traffic of the 
Missouri, Kansas and Texas, and crippled it 
to such an extent that it is now $2,600,000 in 
debt. 


Judge Barrett, in chambers of the New 
York supreme court, on May 13, upon the 
application of Elijah Smith and Edward R. 
Bell, stockholders in the Oregon and Trans- 
continental Company, granted an injunction 
restraining the Oregon and ‘Transcontinental 
Company, Henry Villard and others, from 
issuing $10,000,000 of new stock of the O. & 
T., and from pledging any of the company’s 
holdings of the Oregon Railway and Navi- 
gation Company’s stock. 

It is alleged by the plaintiff that heretofore 
only $40,000,000 of the authorized capital of 
the O. & 'T. Co., which is $50,000,000, has. 
been issued, and that at a meeting in Port- 
land, Ore., on Friday, May 10, a resolution 
was passed directing that the balance of the 


stock should be issued, that dividends of six 
per cent. should be guaranteed, and that 
$12,000,000 of the stock of the Oregon 
Railway and Navigation Company held by 
the defendant company should be pledged 
for the payment of the dividends. 

The plaintiffs claim that there is no au- 
thority in law to give such a preferred right 
to any portion of the stock. 
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